STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

In Re: Protest of Superior Diesel, Inc.

Protest of Solicitation No. 5400009242 for
Diesel Engines for the South Carolina
Department of Natural Resources R/V
Palmetto

BEFORE THE CHIEF PROCUREMENT OFFICER
DECISION

CASE NO. 2015-135

POSTING DATE: May 15, 2015

MAILING DATE: May 15, 2015

The South Carolina Consolidated Procureme

nt Code (the Code) grants any actual bidder the right to

protest the award or intended award of a contract, except that a matter that could have been raised as a

protest of the solicitation may not be raised as a protest of the award or intended award of a contract. S.C.
Code Ann. § 11-35-4210(1)(b). This solicitation was issued by the South Carolina Department of Natural

Resources (DNR) for two diesel engines for the R/V Palmetto. Superior Diesel, Inc. (Superior) protests

the intended award of a contract to Marine Propulsion, Inc. (Marine) [Attachment 1] The Chief

Procurement Officer® issues this ruling without a hearing.

Fi

Invitation For Bids Published:
Amendment 1 Issued

Bid Opening

Intent To Award Issued
Protest Received

ndings of Fact

02/13/2015
02/13/2015
03/03/2015
03/06/2015
03/13/2015

Background

The Invitation to Bid required that all items be Continuous Duty rated for 550 to 660 horsepower at 1800

rpm.

1. These 2 marine engines must be

continuous duty, in-line 6 cylinder or V8 diesel

engines with appropriate clutches (~4.53 ratio) mounted. They must have sufficient

output to achieve 550-660 HP at

1800 RPMS, shall be air started and keel cooled. All

necessary controls, gauges, wiring harnesses, and throttles shall be provided for two
pilot stations, the main pilot house and an after steering station. The vessel is set-up
with 5” drive shafts, so the engines and clutches must be compatible with these

shafts. These engines must meet
compliant.

[Scope of Work, Page 1]

or exceed all EPA standards, and be at least Tier 3

! The Interim Materials Management Officer delegated the administrative review of this protest to the Chief

Procurement Officer for Information Technology



Superior protests that Marine bid a ZF W350-1 clutch which has a maximum continuous duty cycle of
500hp @ 1800 rpm or less.

Discussion

A contract is comprised of an offer and an acceptance. In State Government, the Invitation For Bids is an
invitation for bidders to submit an offer that meets all the State’s material and essential requirements as
stated in the IFB. The vendor’s bid is the offer. Section 11-35-1520(6) of the South Carolina
Consolidated Procurement Code requires that “Bids must be accepted unconditionally without alteration
or correction, except as otherwise authorized in this code.” A Statement of Award or Intent to Award
must be issued to the lowest responsive and responsible bidders whose bid meets the requirements set
forth in the invitation for bids. (Section 11-35-1520(10)) The State’s Statement of Award or Intent to
Award is the acceptance of that offer. When the State issues a Statement of Award or Intent to Award,
there has been a meeting of the minds and the terms of the contract have been determined. Offer and
acceptance have been completed and only payment and performance remain. No material terms of the
contract can be varied after the notice of intent to award. (In Re: Protest By Amdahl Corporation and

International Business Machines, Panel Case 1986-6)

The scope of work required these marine engines to be continuous duty, in-line 6 cylinder or V8 diesel
engines with appropriate clutches (~4.53 ratio) mounted. They must have sufficient output to achieve
550-660 HP at 1800 RPMS, shall be air started and keel cooled. A clutch with a continuous duty cycle of
550 — 600 HP at 1800 rpm is a material and essential requirement of the bid. Marine completed the
bidding schedule to reflect the price of $99,500 for one engine and $199,000 for two engines, clutches
with all wiring and gauges. [Attachment 2] Superior completed the bidding schedule to reflect
$235,315.80.

In this case, Marine’s bid (the offer) included an attachment, a “Marine Propulsion, Inc. Estimate”
[Attachment 3], which included a description of the engine and the clutch part number - ZF W350.
When the State issued the Intent to Award to Marine, it accepted Marine’s offer including the attachment.

There is no disagreement that a W350 clutch does not meet the requirements of the bid.
Marine offers the following explanation for the non-compliant part number:

Per your request | am sending you this email to explain the mistake made in the engine
bid for the RV Palmetto. The mistake was a typo on my part. The transmission should
have been listed as a ZF W650 and not a W350 in the original estimate sent. The price
given in the original estimate reflected the cost of W650 transmissions. It was always our
intention to include ZF W650 transmissions with this bid.

[Attachment 4]
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Section 11-35-1520(13) allows for the correction or waiver of minor informalities and irregularities in a
bid:
A minor informality or irregularity is one which is merely a matter of form or is some
immaterial variation from the exact requirements of the invitation for bids having no
effect or merely a trivial or negligible effect on total bid price, quality, quantity, or
delivery of the supplies or performance of the contract, and the correction or waiver of
which would not be prejudicial to bidders. The procurement officer shall either give the

bidder an opportunity to cure any deficiency resulting from a minor informality or
irregularity in a bid or waive any such deficiency when it is to the advantage of the State.

However, the clutch is a material and essential requirement of the bid and changing the clutch part
number cannot be considered a minor informality or irregularity. Regulation 19-445.2077(D) provides
that:
The Invitation for Bids shall state that bid samples or descriptive literature should not be
submitted unless expressly requested and that, regardless of any attempt by a bidder to
condition the bid, unsolicited bid samples or descriptive literature which are submitted at
the bidder's risk will not be examined or tested, and will not be deemed to vary any of the
provisions of the Invitation for Bids.
Unfortunately, this solicitation did not put bidders on notice that descriptive literature should not be

submitted.

In Appeal by Blue Bird Corp., Panel Case 1994-15, the Procurement Review Panel addressed a similar
issue and cautioned:

The Panel would caution vendors that optional information could cause confusion and be
grounds for rejection of a bid as nonresponsive ....

Regulation 19-445.2070(D)(2) allows that:

(2) Bidders may be requested to delete objectionable conditions from their bid provided
that these conditions do not go to the substance, as distinguished from the form, of the bid
or work an injustice on other bidders. Bidder should be permitted the opportunity to
furnish other information called for by the Invitation for Bids and not supplied due to
oversight, so long as it does not affect responsiveness.

However, a clutch with a continuous duty cycle of 550 — 600 HP at 1800 rpm is a material and essential
requirement of the bid and identification of the part number goes directly to the responsiveness of the bid.

Regulation 19-445.2070(A) requires that:

Any bid which fails to conform to the essential requirements of the invitation for bids
shall be rejected.
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Because Marine’s bid proposed to install a clutch that did not conform to the specifications, its bid must

be rejected.’

Determination

For the reasons stated above, the protest by Superior Diesel, Inc. is granted and this procurement is

remanded to the Department of Natural Resources for processing in accordance with the Code.

For the Information Technology Management Office
w&ejw/@‘ﬁfgf—»

Michael B. Spicer
Chief Procurement Officer

2 Superior also attached documents to its bid which included a quote. [Attachment 5] This quote included an
estimated freight charge of $1,800 and a statement that: “Estimated freight charges are inbound to Superior Diesel
facility.” Regulation 19-445.2070(D)(1) states that:

Ordinarily a bid should be rejected when the bidder attempts to impose conditions which would
modify requirements of the invitation for bids or limit his liability to the State, since to allow the
bidder to impose such conditions would be prejudicial to other bidders. For example, bids should
be rejected in which the bidder:

(a) attempts to protect himself against future changes in conditions, such as increased costs, if total
possible cost to the State cannot be determined;

Superior’s “estimated freight charge” means that the total price to the State cannot be determined. Thus, its bid is
also ineligible for award.
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STATEMENT OF RIGHT TO FURTHER ADMINISTRATIVE REVIEW
Protest Appeal Notice (Revised October 2014)

The South Carolina Procurement Code, in Section 11-35-4210, subsection 6, states:

(6) Finality of Decision. A decision pursuant to subsection (4) is final and conclusive,
unless fraudulent or unless a person adversely affected by the decision requests a further
administrative review by the Procurement Review Panel pursuant to Section 11-35-
4410(1) within ten days of posting of the decision in accordance with subsection (5). The
request for review must be directed to the appropriate chief procurement officer, who
shall forward the request to the panel or to the Procurement Review Panel, and must be in
writing, setting forth the reasons for disagreement with the decision of the appropriate
chief procurement officer. The person also may request a hearing before the Procurement
Review Panel. The appropriate chief procurement officer and an affected governmental
body shall have the opportunity to participate fully in a later review or appeal,
administrative or judicial.

Copies of the Panel's decisions and other additional information regarding the protest process is available
on the internet at the following web site: http://procurement.sc.gov

FILE BY CLOSE OF BUSINESS: Appeals must be filed by 5:00 PM, the close of business. Protest of
Palmetto Unilect, LLC, Case No. 2004-6 (dismissing as untimely an appeal emailed prior to 5:00 PM but
not received until after 5:00 PM); Appeal of Pee Dee Regional Transportation Services, et al., Case No.
2007-1 (dismissing as untimely an appeal faxed to the CPO at 6:59 PM).

FILING FEE: Pursuant to Proviso 108.1 of the 2014 General Appropriations Act, "[r]Jequests for
administrative review before the South Carolina Procurement Review Panel shall be accompanied by a
filing fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel. The
panel is authorized to charge the party requesting an administrative review under the South Carolina Code
Sections 11-35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-35-4410...Withdrawal of an appeal will
result in the filing fee being forfeited to the panel. If a party desiring to file an appeal is unable to pay the
filing fee because of financial hardship, the party shall submit a completed Request for Filing Fee Waiver
form at the same time the request for review is filed. The Request for Filing Fee Waiver form is attached
to this Decision. If the filing fee is not waived, the party must pay the filing fee within fifteen days of the
date of receipt of the order denying waiver of the filing fee. Requests for administrative review will not
be accepted unless accompanied by the filing fee or a completed Request for Filing Fee Waiver form at
the time of filing." PLEASE MAKE YOUR CHECK PAYABLE TO THE "SC PROCUREMENT
REVIEW PANEL."

LEGAL REPRESENTATION: In order to prosecute an appeal before the Panel, business entities
organized and registered as corporations, limited liability companies, and limited partnerships must be
represented by a lawyer. Failure to obtain counsel will result in dismissal of your appeal. Protest of
Lighting Services, Case No. 2002-10 (Proc. Rev. Panel Nov. 6, 2002) and Protest of The Kardon
Corporation, Case No. 2002-13 (Proc. Rev. Panel Jan. 31, 2003); and Protest of PC&C Enterprises, LLC,
Case No. 2012-1 (Proc. Rev. Panel April 2, 2012). However, individuals and those operating as an
individual doing business under a trade name may proceed without counsel, if desired.
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South Carolina Procurement Review Panel
Request for Filing Fee Waiver
1105 Pendleton Street, Suite 209, Columbia, SC 29201

Name of Requestor Address

City State Zip Business Phone

1. What is your/your company’s monthly income?

2. What are your/your company’s monthly expenses?

3. List any other circumstances which you think affect your/your company’s ability to pay the filing fee:

To the best of my knowledge, the information above is true and accurate. | have made no attempt to
misrepresent my/my company’s financial condition. | hereby request that the filing fee for requesting
administrative review be waived.

Sworn to before me this
day of , 20

Notary Public for South Carolina Requestor/Appellant

My Commission expires:

For official use only: Fee Waived Waiver Denied

Chairman or Vice Chairman, SC Procurement Review Panel

This day of , 20
Columbia, South Carolina

NOTE: If your filing fee request is denied, you will be expected to pay the filing fee within fifteen
(15) days of the date of receipt of the order denying the waiver.
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Attachment 1
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Attachment 2
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Attachment 3
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Attachment 4
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Attachment 5
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