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STATE OF SOUTH CAROLINA ) BEFORE THE SOUTH CAROLINA
PROCUREMENT REVIEW PANEL

)
COUNTY OF RICHLAND ) CASE NO. 1985-2

IN RE:

PROTEST BY SPERRY-RAND CORPORATION

¢ R D E R
AND TANDY CORPORATION :

N Nt N N S

INTRODUCT | ON

This order is pursuant to a motion for attorney's fees and
tid preperation costs in the above refe-encéd protest. The
Pansl retained jurisiiction in its crder of Augus% 14, 1985, to
order such ccsts as Spercy might prove pursuent to §11-33-4210
S.C. Coce 2Ann (1978) as ezmendad by Act 109 of 1385.

A hearing was sst for the dete-mination ¢f ccsts on

Ssptember 10, 1385. The documentation was submitz2d as to bid

Trepareaticn costs and attorney's Ifzes. The testimony and
documen<ts were insufficient for the Panel to make a
detsrminetion on the mction at that time and further evidence
was regues<ad to be submitted within 30 days. (Tr-anscript of

Proceedings 9/10/85, p. 22) The Panel reservad the guestion

woulid be awardad and recuestzd furcher
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3y letter of October 7, 1§85, attorneys for Soer:
Corporation submitted further documentation of the bid

Dreparation costs. 3y the Panel's letter of October 15, 1983,

ot

ted to counsel £for the Schocel

201



District for comment. Counsel for the District responded by
letter of October 24, 1985. The School District continued its
opposition to any award of attorney fees and raised certain
factual questions as to the costs submitted by Sperry.

The Panel held a hearing on the matter on December 16,
1985, at which Sperry and the School District were represented
by counsel. Counsel for the District reiterated its position
as stated in the letter of October 24 but eschewed any
cross-examinationr and placed its reliance on the Panel's
examination of the petition for costs. At the hearing the
Panel requested further documentation, specifically affidavits
to support the time sheets filed earlier, stating the
relationship of the activity on the time sheets to bid no.
8485-29. (Transcript of Proceedings 12/16/85, p. 10-12)

By letter of January 14, 1986, the Panel made further
specific requests for authentication and explanation of
Sperry's bid preparation costs as previously submitted. (See

attachment) To date no response has been received.

FINDINGS OF FACT

1) The Panel has made numerous efforts to obtain sufficient
*- - information to’ determlne the merits of Sperry s petition
for attorney fees and b1d preparatlon costs in thls '
matter T . _ R -

2) The 1nformation submitted to the Panel is insufficient to
determine the award of bid preparation costs because it
is conflicting and ambiguous.



3) Information requested has not been submitted to support the
request for bid preparation costs.

4) Information has been submitted to support the request for
attorney's fees in this protest.

5) The information submitted to determine attorney's fees is
clear and concise. It relates to the tasks associated
with this protest both in time and in subject matter.

CONCLUSIONS OF LAW

1) The Panel has the authority under §11-35-4210, S.C. Code
Ann (1976) as amended to award "reimbursement of bid
preparation costs and may order such other and further relief
as justice dictates." Paddock Construction Co. v. U.S.C.,
Davis Adv. Sheets, p. 25, June 28, 1986, Court of Appeals.

2) The information in support of the request for bid
preparation costs is so conflicting and ambiquous that it is
impossible for the Panel to determine a cost to Sperry for the
preparation of this bid. Acknowledging that a bidder doses not
usually keep records specific to a particular bid, the Panel
must however require authentication and explanation beyond the
mere assertion that all persons' - secretaries, middle
managers, vice-presidents - time on the project is valued at
the same rate. Further, the Panel must require allocation of
an employee's time in a day to this project when the
individual's time records clearly indicate involvement with
individuals not part of this bid.

3) The fees charged are reasonable in this area of South
Carolina for the experience of the attorney and the complexity
of the issues involved. The issue of bias in the evaluation
procedure is a novel issue in South Carolina. Counsel also
argues a rule of statutory construction little used in this
State.

4) In this case justice requires the award of attorney's fees

because the protestant s willingness to pursue this case
-resulted in a ruling by the Panel on several issues of law not
- previously determinéd. Further, the determination of this case

 may provide an exemplar for other 51m11ar1y situated aggrieved
'.bldders ' : S



IT IS THEREFORE ORDERED that Richland School District I
reimburse Sperry Corporation $7,893.64 for its attorney fees in
this matter and that the remainder of the $18,266.65 as
determined in the Panel's order of August 14, 1985, shall be
paid over to the General Fund of the State of South Carolina
for inclusion in the funds of the Education Improvement Act to

the extent practicable under law.

1D

Damon
Hugh K. Leatherman, Sr.
Chairman

Procurement Review Panel

7-11- 86 , 1986




