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The South Carolina Consolidated Procurement Code grants the right to protest to any bidder who is aggrieved in connection with the solicitation or award of a contract.  Learning Tools International (LTI) filed a protest of solicitation 05-s6686 - Statewide Student Individualized Education Program (IEP) Development and Data Collection Program issued on November 17, 2004.  The Chief Procurement Officer (CPO) for the Information Technology Management Office (ITMO) conducted a hearing on the issues of protest on March 1, 2005.  Present at the hearing were representatives from LTI, Horizon Software Systems, Inc. (HSS), the South Carolina Department of Education (DOE), and the Information Technology Management Office (ITMO).

NATURE OF PROTEST

LTI’s letter of protest was received by ITMO on January 7, 2005, and established its issues of protest as:  
The basis of the protest is a failure to follow a competitive process in that no actual review and evaluation was undertaken of proposer’s proposed solution, nor, apparently, any other proposer’s proposed solution, prior to award.  The terms of the solicitation included criteria for the proposed solution, which requires at a minimum a review of the existing solutions of each proposer to determine which proposer’s solution is in the best interest of South Carolina. 

As an additional basis, a requirement of the solicitation included the proposer’s ability to implement a state-wide solution, however the selected proposer has no significant experience with a state-wide implementation of software and/or Internet technology, but LTI in fact does have long-term, broad and extensive Internet experience in many states and U.S. territories and world-wide.

LTI submitted an additional letter supplementing its issues of protest on January 28, 2005.  
FINDINGS OF FACT

09/15/2004


Issued Request for Qualifications

11/17/2004


Issued Request for Proposals (Amendment 1)

11/24/2004


Issued Amendment 2

01/06/2005


Issued Intent to Award

01/07/2005


Received Letter of Protest

01/21/2005


Suspended Intent to Award

DISCUSSION

At the outset of the administrative hearing, DOE, HSS, and ITMO moved to dismiss any issues raised by LTI in its January 28th letter that were not previously raised in LTI’s January 6th letter as untimely.  LTI testified that it was advised by the procurement officer that it could amend its January 6th letter of protest after it received the information requested under the Freedom of Information Act.  While LTI indicated that it was not sure of the exact date it received the requested information, State records indicate the information was delivered by email on January 18th.  The South Carolina Consolidated Procurement Code Annotated § 11-35-4210 (1) provides in part the following: 

Any actual bidder, offeror, contractor, or subcontractor who is aggrieved in connection with the intended award or award of a contract shall protest to the appropriate chief procurement officer in the manner stated in subsection (2) below within fifteen days of the date notification of award is posted in accordance with this code. 

The failure to receive information requested under the Freedom of Information Act does not extend the statutory requirement to file a timely protest within 15 days of the posting of the Intent to Award.  In this case, it does appear that LTI received the information in time to meet the statutory limitation.  The intent to award the contract was posted on January 6, 2005, LTI received the requested information on January 18, 2005.  The last day to file a timely protest was January 21, 2005.  The Chief Procurement Officer lacks jurisdiction to consider any new issues raised in the January 28th letter.  
Motion to dismiss issues raised in the January 28th letter is granted.
The State further moved to dismiss LTI’s issue that the selected proposer has no significant experience with a state-wide implementation of software and/or Internet technology as groundless, inaccurate, ambigious, and untimely.  

While the intent of this solicitation is to obtain a statewide system, there was no requirement in the solicitation that an Offeror have experience with a state-wide implementation and no indication that this would be considered as a vendor qualification or evaluation criteria.  This information was known to prospective bidders when the Request for Proposals was published on November 17, 2004.  Prospective Under Section 11-35-4210(1), Offerors have fifteen days from the issuance of the Request for Proposals to raise any concerns or issues related to that document:
Section 11-35-4210(1)

Any prospective bidder, offeror, contractor, or subcontractor who is aggrieved in connection with the solicitation of a contract shall protest to the appropriate chief procurement officer in the manner stated in subsection (2) below within fifteen days of the date of issuance of the Invitation For Bids or Requests for Proposals or other solicitation documents, whichever is applicable, or any amendment thereto, if the amendment is at issue.
The CPO does not have jurisdiction to consider this issue and the motion to dismiss this issue of protest is granted. 

LTI’s remaining issue of protest was an alleged failure to follow a competitive process in that no actual review and evaluation was undertaken of proposer’s proposed solution, nor, apparently, any other proposer’s proposed solution, prior to award.  In light of the rejection of its January 28th letter, LTI was given the opportunity to clarify this issue as it appears in the January 6, 2005, letter of protest.  LTI argued that without an oral presentation and demonstration of the capabilities of both the company and the product, an actual review and a fair evaluation is not possible.  DOE, HSS, and ITMO moved to dismiss this issue as vague and lacked specificity and failed to put the state on notice of the issues of protest.  Section 11-35-4210(2) states:
(2) Protest Procedure. A protest under subsection (1) above shall be in writing, submitted to the appropriate chief procurement officer, and shall set forth the grounds of the protest and the relief requested with enough particularity to give notice of the issues to be decided.

LTI’s complaint that a failure to follow a competitive process in that no actual review and evaluation was undertaken of proposer’s proposed solution, nor, apparently, any other proposer’s proposed solution, prior to award does not put the state on notice that LTI’s concern is the lack of a presentation or demonstration by each bidder.  In addition, the evaluation criteria clearly did not include a demonstration of the proposed products or services.  The fact that a demonstration was not included in the evaluation process was known to LTI at the time the solicitation was issued.  This issue can not be timely raised under 11-35-4210(1).  
The motion to dismiss LTI’s final issue of protest as untimely and lacking enough particularity to give notice of the issues to be decided is granted.
DETERMINATION

Protest Dismissed.

                 For the Information Technology Management Office

[image: image1.png]et G




                 Michael Spicer

                 Chief Procurement Officer

03/11/2005
STATEMENT OF THE RIGHT TO APPEAL


The South Carolina Procurement Code, under Section 11-35-4210, subsection 6, states:

A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected by the decision requests a further administrative review by the Procurement Review Panel under Section 11-35-44l0(1) within ten calendar days of posting of the decision in accordance with Section 11-35-4210(5).  The request for review shall be directed to the appropriate chief procurement officer, who shall forward the request to the Panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.

Additional information regarding the protest process is available on the internet at the following web site: 

http://www.state.sc.us/mmo/legal/lawmenu.htm 


NOTE: Pursuant to Proviso 66.1 of the 2002 General Appropriations Act, "[r]equests for administrative review before the South Carolina Procurement Review Panel [filed after June 30, 2002] shall be accompanied by a filing fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel.  The panel is authorized to charge the party requesting an administrative review under the South Carolina Code Sections 11-35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-35-4410(4).  . . . . Withdrawal of an appeal will result in the filing fee being forfeited to the panel.  If a party desiring to file an appeal is unable to pay the filing fee because of hardship, the party shall submit a notarized affidavit to such effect.  If after reviewing the affidavit the panel determines that such hardship exists, the filing fee shall be waived." 2002 S.C. Act No. 289, Part IB, § 66.1 (emphasis added). PLEASE MAKE YOUR CHECK PAYABLE TO THE "SC PROCUREMENT REVIEW PANEL." 

