STATE OF SOUTH CAROLINA
)      BEFORE THE CHIEF PROCUREMENT OFFICER

COUNTY OF RICHLAND
)


)                                  DECISION

In the Matter of Protest of:
)


)                            CASE NO. 2001-140

Business Systems of South Carolina, Inc.
)


)

Department of Mental Health
)                              POSTING DATE:

IFB No. 0264.11.1.01.KS
)

Vertical Carousel Filing Systems
)                            JANUARY 25, 2002


This matter is before the Chief Procurement Officer (CPO) pursuant to a letter of protest dated November 26, 2001 from Business Systems of South Carolina, Inc. (BSSC).  With this invitation for bids (IFB), the Department of Mental Health (DMH) attempts to procure two vertical carousel filing systems.  In its letter, BSSC protested DMH’s award notice to American Specialty Office Products (ASOP) alleging that ASOP “has made a mistake in conforming to the specifications.”  BSSC alleged that ASOP deviated from the specifications in eight different instances, that ASOP “may not qualify” for the South Carolina resident vendor preference it requested, and that ASOP “will not deliver the machine in 60 days” as required by the IFB.  


After attempts to resolve this matter failed, the CPO conducted a hearing January 15, 2002.  Present before the CPO were BSSC, represented by Edward L. Cox, President, and William H. Cox, Coastal Specialist; ASOP represented by Marc A. Weaver, President; and DMH, represented by Alan Powell, Esq. 

NATURE OF PROTEST

The letter of protest is attached and incorporated herein by reference.  

FINDINGS OF FACT

The following dates are relevant to the protest:

1.  On October 16, 2001, DMH issued the IFB.

2.  On October 31, 2001, DMH issued Amendment No. 1.

3.  On November 8, 2001, DMH opened the bids received.  The unit prices bid were as follows:

Bidder




Bid Amount
ASOP




$14,821.50

BSSC




$15,566.75

ASOP (Alternate)


$15,803.50

(Ex. 3.)

4.  On November 16, 2001, DMH issued an award notice and a purchase order to ASOP.  

5.  On November 28, 2001, the CPO received the protest letter.

ISSUES OF THE PROTEST

BSSC alleged three categories of violations in its protest letter: nonconformity of specifications, nonconformity to the SC vendor preference, and nonconformity to the lead time requirement.  The categories will be addressed in that fashion here.  

Conformity to Specifications


BSSC alleged that ASOP’s bid did not conform to the requirements of the specifications in eight separate instances.  Please refer to the IFB at Exhibit no. 1, p. 3, of the CPO’s hearing record for the listing of the specifications.  

First, BSSC alleged that ASOP did not conform to the specification requiring a “recessed toe panel.”  When asked if the vertical carousel filing system bid by ASOP provided a recessed toe panel, Joe Massi, Manager, New Business Development, MegaStar Systems, the supplier to ASOP, replied “No, it doesn’t.”  However, Mr. Massi argued that the vertical filing system meets “all ADA (Americans with Disabilities Act), fire and construction codes,” as required by the specifications and therefore it provides the utility sought by that specification.  

Second, BSSC alleged that ASOP did not conform to the specification requiring “Height not to exceed 108”.”  According to ASOP, it bid a MegaStar Media Station Model no. 125.  The product “cut sheets” that ASOP provided with its bid show the height of a Model 125 as 107.28”, which is within the tolerance allowed by the specification. 


Third, BSSC alleged that ASOP did not conform to the specification requiring “Width not to exceed 102”.”  According to Mr. Weaver of ASOP, the standard width of the machine it bid is 103.54”, which is not within the tolerance allowed by the specifications.  This dimension is confirmed in the product cut sheets.  However, Mr. Massi stated “MegaStar will provide a machine 102” wide.”  


Fourth, BSSC alleged that ASOP did not conform to the specification requiring “1,600 minimum filing inches.”  According to Mr. Weaver and the product cut sheets included with his bid, the filing system ASOP bid meets this requirement exactly as the sixteen shelf machine provides 1,600 linear filing inches. 


Fifth, BSSC alleged that ASOP did not conform to the specification requiring a “Control System to report on maintenance needs with descriptive message and audible alarms.”  This system is designed to alert the user to maintenance issues that arise.  In response to a question regarding this issue, Mr. Weaver of ASOP responded “Yes, this is a standard feature on an advanced controller.”  Mr. Massi of MegaStar added, “We will do that.”


Sixth, BSSC alleged that ASOP did not conform to the specification requiring a “Pass Code System.”  This system provides password protection to operate the filing system.  In response to questions regarding this issue, Mr. Weaver of ASOP responded that this feature was standard with the advance controller that ASOP is bidding.  See also the product literature with ASOP’s bid.  


Seventh, BSSC alleged that ASOP did not conform to the specification requiring a “Total work surface = 15” deep.”  This specification refers to the work surface or shelf attached to the front of the filing system.  In response to questions regarding this issue, Mr. Weaver of ASOP responded, “MegaStar is going to provide the 15” deep work surface.”  Mr. Massi of MegaStar added, “Yes, we will supply the posting board of 15”.”  


Eighth, BSSC alleged that ASOP did not conform to the specification requiring “Access to Service Support Team.”  Mr. Cox of BSSC alleged that ASOP could not meet this criterion as ASOP does not have a service support team.  Mr. Cox provided information about the number and quality of BSSC’s own service staff as his argument.  Mr. Weaver responded that ASOP has one “installer”, under contractor for service.  He added the customer is given an “800” number to reach ASOP for service.  When a service call is received, ASOP contacts the installer for service to be provided.  

Conformity to the SC Vendor Preference

BCCS alleged that ASOP does not qualify for the South Carolina resident vendor preference in that ASOP does not meet the criterion of “maintains an inventory for expendable items which are representative of the general type of commodities on which the bid is submitted and located in South Carolina at the time of the bid having a total value of ten thousand dollars or more based on the bid price, but not to exceed the amount of the contract.”  (SC Code Section 11-35-1524(6)(c ).)  BCCS did not present any direct evidence to substantiate this claim, but did ask Mr. Weaver several questions.  According to Mr. Weaver, ASOP has $58,000 in inventory used in filing.  Additionally, Mr. Weaver stated that ASOP has an additional inventory of spare parts, but he has not established a value for that inventory.  

Conformity to Lead Time


BSSC alleged that ASOP did not conform to the lead time required by the IFB in that ASOP will not deliver the filing system in 60 days.  Regarding delivery, the IFB asked bidders to quote their delivery time provided delivery would be made “in less than 60 days after issue date of purchase order.”  (Ex. 1, p. 2.)  ASOP completed its bid entering 60 days.  (Ex. 1, p. 2.)  Mr. Weaver stated the ASOP “will deliver in 60 days.”  

CONCLUSIONS OF LAW

Conformity to Specifications


In all, BSSC alleged that ASOP did not conform to the requirements of the IFB specifications in eight different instances.  In the terminology of the Consolidated Procurement Code, the allegation is that ASOP’s bid was nonresponsive to the IFB.  Regarding award of an IFB, the Consolidated Procurement Code reads, “Unless there is a compelling reason to reject bids as prescribed by regulation of the board, notice of an intended award of a contract to the lowest responsive and responsible bidders whose bid meets the requirements set forth in the invitation for bids shall be given by posting such notice at a location specified in the invitation for bids.”  (SC Code Section 11-35-1520(10).)  The Code defines a responsive bidder as “a person who has submitted a bid or offer which conforms in all material aspects to the invitation for bids or request for proposals.”  (SC Code Section 11-35-1410(7).)


In this case, a determination of whether or not ASOP’s bid was responsive to the requirements of the IFB is complicated by the fact that ASOP’s bid did not indicate which MegaStar product it was bidding.  ASOP completed the bidding schedule without indicating a MegaStar model number being named.  ASOP included several product “cut sheets” with its bid, that offer product literature on both Models 115 and 125 of MegaStar filing systems which are available in narrow, standard, wide, and extra wide versions with various carrier (shelf) options from at least 9 to 32 shelves, in various heights ranging from at least 86.61" to 177.17" and with multiple options available.  According to Mr. Weaver, ASOP bid a Model 125, standard width machine with sixteen carriers and an advanced controller.  There is no clear indication in the bid to confirm this assertion however.  

The procurement officer must make the determination of responsiveness based upon the face of the bid received.  (See In Re:  United Testing Systems, Case No. 1991-20)  The Code does allow a procurement officer to request clarification of a bid under limited circumstances.  It reads, “As provided in the invitation for bids, discussions may be conducted with apparent responsive bidders for the purpose of clarification to assure full understanding of the requirements of the invitation for bids.”  (SC Code Section 11-35-1520(8).)  However, there is no testimony or other evidence that DMH asked ASOP to clarify its bid.  

It is not evident on the face of the bid whether or not ASOP is responsive.  Responsiveness would depend on which model filing system ASOP was bidding.  Assuming that ASOP bid the MegaStar Model 125, standard width machine with sixteen carriers and an advanced controller, as Mr. Weaver stated during the hearing, there are conflicts between the cut sheets and the specifications.  According to the cut sheets, the width of the Model 125 standard machine is 103.54”, which is not within the tolerance of 102” required by the specifications.  Mr. Massi, of MegaStar, stated that they will provide a machine 102” wide, but that is not evident on the face of the bid.  According to the cut sheets, the depth of the posting board of the Model 125 is 11.9”, which does not meet the requirement that the total work surface be 15” deep.  According to Mr. Weaver and Mr. Massi, MegaStar is going to provide the 15” deep posting board, but that is not evident on the face of the bid.
  


One deviation by ASOP from the specifications is not contested.  The MegaStar products are not available with a recessed toe panel.  Under certain circumstances, the Code allows a procurement officer to overlook a minor informality or irregularity in a bid.  It reads in part, as follows:

A minor informality or irregularity is one which is merely a matter of form or is some immaterial variation from the exact requirements of the invitation for bids having no effect or merely a trivial or negligible effect on total bid price, quality, quantity, or delivery of the supplies or performance of the contract, and the correction or waiver of which would not be prejudicial to bidders.  The procurement officer shall either give the bidder an opportunity to cure any deficiency resulting from a minor informality or irregularity in a bid or waive any such deficiency when it is to the advantage of the State.  Such communication or determination shall be in writing.  (SC Code Section 11-35-1520(13).)

However, there is no evidence that the procurement officer made such a written determination.  Further, it would be very expensive for MegaStar to manufacture a machine to meet this specification.  Therefore, this irregularity in ASOP’s bid cannot be determined minor as it has a material effect on total bid price.  

Conformity to the SC Vendor Preference


As noted above, one requirement to qualify for the South Carolina resident vendor preference is that the requesting bidder “maintains an inventory for expendable items which are representative of the general type of commodities on which the bid is submitted and located in South Carolina at the time of the bid having a total value of ten thousand dollars or more based on the bid price, but not to exceed the amount of the contract.”  (SC Code Section 11-35-1524(6)(c ).)  Mr. Weaver of ASOP stated that he maintained an inventory of items used in filing valued at $58,000.  Additionally, Mr. Weaver stated that ASOP has an additional inventory of spare parts, but he has not established a value for that inventory.  BSSC submitted no credible evidence to the contrary to prove its claim that ASOP did not qualify for the resident vendor preference at the time of the bid.  

Conformity to Lead Time


This allegation raises the question of whether ASOP’s bid was responsive to the requirements of the IFB.  Regarding delivery, the IFB asked bidders to quote their delivery time provided delivery would be made “in less than 60 days after issue date of purchase order.”  (Ex. 1, p. 2.)  ASOP completed its bid entering 60 days.  (Ex. 1, p. 2.)  Mr. Weaver stated the ASOP “will deliver in 60 days.”  Therefore, ASOP’s bid was responsive to the IFB.  

DETERMINATION

It is determined that ASOP was not responsive to the specifications as stated in the IFB.  None of the MegaStar machines are available with a recessed toe panel.  Further, since ASOP did not identify a model number of the filing system it was bidding, it is not clear on the face of ASOP’s bid whether it meets the specifications for height, width, or total work surface.  According to testimony, ASOP bid the MegaStar Model number 125, standard width, with sixteen carriers.  Besides the recessed toe panel, this machine does not meet the specification that the width of the machine not exceed 102”.  Therefore, the protest of BSSC is granted on the grounds that ASOP’s bid was not responsive to these requirements of the IFB.  The award to ASOP is rescinded and reawarded to BSSC.  The other allegations raised in the protest are denied.  


The CPO must, however, state his concern over the manner in which these specifications were presented for bid.  A first reading of these specifications, with so many dimensional constraints, indicates that they could have been drafter to better facilitate competition while still meeting the state’s needs.  During the hearing, it became apparent that BSSC assisted DMH program personnel in developing their specifications that were submitted to the DMH Purchasing Office, who used them in the IFB.  Dimensional constraints are appropriate in specifications if the constraints are real.  For example, if DMH had been replacing an existing piece of equipment where space was limited to the size of the previous machine, strict dimensional constraints might be necessary.  However, in this case, there is no indication that this is the case or that there are any other reasons why the filing system cannot exceed 108” in height, 102” in width, or 60” in depth.  Further, there is no indication that the recessed toe panel is essential to DMH.  The specifications require that every machine bid provide a posting board or shelf on the front of the machine at least 15” in depth.  The posting board requirement seems to make the recessed toe requirement unnecessary.  


The Code grants prospective bidders the right to protest the solicitation of any contract.  It reads in part, “Any prospective bidder, offeror, contractor, or subcontractor who is aggrieved in connection with the solicitation of a contract shall protest to the appropriate chief procurement officer in the manner stated in subsection (2) below within fifteen days of the date of issuance of the Invitation For Bids or Requests for Proposals or other solicitation documents, whichever is applicable, or any amendment thereto, if the amendment is at issue.”  (SC Code Section 11-35-4210(1).)  Absent credible reasons for imposing these constraints in the specifications, if ASOP had protested the solicitation, they would have surely prevailed.  However, ASOP did not protest the solicitation, choosing instead to bid a filing system that did not conform to the specifications.  Therefore, compliance with the specifications is not within the authority of the CPO to address at this time.  


_______________________________


R.  Voight Shealy


Chief Procurement Officer


   for Goods and Services


_______________________________


                          Date

Columbia, S.C.

STATEMENT OF THE RIGHT TO APPEAL


The South Carolina Procurement Code, under Section 11-35-4210, subsection 6, states:

A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected by the decision requests a further administrative review by the Procurement Review Panel under Section 11-35-44l0(1) within ten calendar days of posting of the decision in accordance with Section 11-35-4210(5).  The request for review shall be directed to the appropriate chief procurement officer, who shall forward the request to the Panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.

Additional information regarding the protest process is available on the internet at the following web site: http://www.state.sc.us/mmo/legal/lawmenu.htm 


� While BSSC did not protest the depth of the ASOP machine, according to statements made during the hearing, if MegaStar expands the depth of the posting board, it will violate the depth tolerance of 60” for the entire machine allowed by the IFB.  
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