STATE OF SOUTH CAROLINA
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)


) 

Coastal Carolina University
)                                  POSTING DATE:

IFB No. 0301-RC
)

Mailing Machine & Postage System
)                                 FEBRUARY 11, 2002


This matter is before the Chief Procurement Officer (CPO) pursuant to a letter of protest dated November 8, 2001 from Independent Mailing Systems, Inc. (IMS).  With this invitation for bids (IFB), the Coastal Carolina University (Coastal) attempts to procure a mailing machine and postage accounting system.  In its letter of protest, John Faircloth, IMS Sales Manager, alleged that IMS was placed at a competitive disadvantage because Randall Cox, Coastal Procurement Director, “told me he only needed pages 1, 6, and 8 (of the IFB) from me”, thereby causing Mr. Faircloth to not complete the form to request the resident vendor preference.  After evaluating the bids and applying the preferences requested, Coastal issued an award to Pitney Bowes (Pitney), as the lowest responsive and responsible bidder.  Pitney, who submitted a higher bid than IMS, won the contract because of the South Carolina resident vendor preference.  


After attempts to resolve this matter failed, the CPO conducted a hearing on January 31, 2002.
  Present before the CPO were IMS, represented by Mr. Faircloth, Pitney, represented by Cindy Lesesne and Ernst Govan, Jr.; and Coastal, represented by Mr. Cox.

NATURE OF PROTEST

The letter of protest is attached and incorporated herein by reference.  

FINDINGS OF FACT

The following dates are relevant to the protest:

1.  On October 3, 2001, Coastal issued the IFB.

2.  On October 12, 2001, Coastal issued Amendment No. 1.

3.  On October 22, 2001, Coastal opened the following bids received:

Bidder



Bid Amount
IMS



$45,480

Pitney



$47,235

After opening the bids, Coastal applied the seven percent (7%) South Carolina resident vendor preference against IMS.  Pitney requested the preference; IMS did not.  The preference adjusted the bid amounts as follows: 

Bidder



Bid Amount

Adjusted Bid

IMS



$45,480

$48,663.60

Pitney



$47,235

$47,235.00

4.  On November 5, 2001, Coastal posted an award notice to Pitney Bowes for $47,235.  

5.  On November 9, 2001, the CPO received IMS’s protest.

DISCUSSION OF THE PROTEST ISSUES 


In this case, the determination of the lowest bidder was dictated by the South Carolina resident vendor preference.  Pitney requested and received the seven percent (7%) South Carolina resident vendor preference; IMS did not request any preferences.  Therefore, in accordance with SC Code Section 11-35-1524, Coastal assessed the seven percent preference against IMS.  Consequently, the adjusted bids were: Pitney - $47,235, and IMS - $48,663.60.  


Mr. Faircloth of IMS argued that IMS would have requested the resident vendor preference through its parent company, Ascom Hasler, but he was not informed of the need to request the preference.  Mr. Faircloth alleged that he sought directions from Mr. Cox on how to complete his bid.  Mr. Faircloth stated that he sought Mr. Cox’s guidance because he is a novice at bidding to the State of South Carolina, its agencies and institutions.  According to Mr. Faircloth, Mr. Cox told him, “All I need from you is pages 1, 6, and 8 (of the IFB).”  The form for requesting the resident vendor preference is located on page 2 of the IFB.  (Ex. 1.)  Mr. Faircloth stated that he would have completed the preference request form if Mr. Cox had informed him of it.  


Mr. Cox stated that he could not recall exactly what he told Mr. Faircloth regarding the preference.  However, Mr. Cox stated that since he was aware that IMS is located in Warsaw, North Carolina, he would not have emphasized the preference with Mr. Faircloth.  He did recall discussing his concerns about IMS being able to service the equipment if Coastal awarded it the contract.  Further, Mr. Cox recalled discussing the State’s standard equipment agreement, which is required on all leases of equipment of this dollar value.  

CONCLUSIONS OF LAW

The resident vendor preference is authorized by the Consolidated Procurement Code.  It reads, in part, “A preference of seven percent must be provided to vendors who are residents of South Carolina . . .”  (SC Code Section 11-35-1524(A).)  Subsection (B), item 6, of that section reads further:

“Resident vendor” means a vendor who is considered to be a resident of this State if the vendor is:

(a) an individual, partnership, association, or corporation that is authorized to transact business within the State, 

(b) maintains an office in the State, 

(c) maintains an inventory for expendable items which are representative of the general type of commodities on which the bid is submitted and located in South Carolina at the time of the bid having a total value of ten thousand dollars or more based on the bid price, but not to exceed the amount of the contract, or is a manufacturer which is headquartered and has at least a ten million dollar payroll in South Carolina and the product is made or processed from raw materials into a finished end product by such manufacturer or an affiliate (as defined in Section 1563 of the Internal Revenue Code) of such manufacturer, and 

(d) has paid all assessed taxes.

Mr. Faircloth acknowledged that IMS did not maintain an office in South Carolina, but argued that IMS could have “used one of our (Ascom Hasler’s) SC branch offices as the address of record.”  According to Mr. Faircloth, Ascom Hasler qualifies for the preference.  He acknowledged, however, that IMS is incorporated separately from Ascom Hasler, is located in North Carolina, not South Carolina.  

DETERMINATION

While the exact conversation between Mr. Cox and Mr. Faircloth cannot be determined, one fact is clear; IMS did not request the resident vendor preference.  Mr. Cox may not have advised Mr. Faircloth of the need to complete the preference request form.  However, the IFB contained all the information required.  More importantly, the bidder has the responsibility for completing his bid form.  Under South Carolina Resident Vendor Preference, the IFB reads “MUST BE COMPLETED IF MAKING CLAIM.”  (Ex. 1, p. 2.)  A conversation between Mr. Cox and Mr. Faircloth would not alter this solicitation requirement.  Coastal incorporated the “Standard Solicitation Provisions and General Contract Clauses for Solicitations Issued by the State,” as published by the Materials Management Office, into this IFB.  They read, in part, as follows:

SOLICITATION AMENDMENTS:  ALL AMENDMENTS TO AND INTERPRETATIONS OF THE SOLICITATION SHALL BE IN WRITING FROM THE MATERIALS MANAGEMENT SECTION. THE PROCUREMENT OFFICER SHALL NOT BE LEGALLY BOUND BY ANY AMENDMENT OR INTERPRETATION THAT IS NOT IN WRITING.  (Ex. 1, p. 2.)

Mr. Faircloth did not complete the form for requesting the preference even though it was included in IMS’s copy of the IFB.  (Ex. 3, p. 2.)  The Code addresses such a situation specifically.  It reads, in part, “If a bidder has not requested the preference, he will neither be entitled to claim any preference against another bidder nor will he be protected from application of another bidder’s claim to a preference against his bid in determining contract award.”  (SC Code Section 11-35-1524(E).)  Therefore, even if IMS qualifies for the preference, it is not eligible to receive any benefit for this procurement because Mr. Faircloth did not request it.  


Further, doubt exists as to whether IMS would qualify for the preference at all.  While IMS may be associated with Ascom Hasler, and Ascom Hasler may qualify for the preference, Ascom Hasler did not submit the bid; IMS did.  IMS is located in Warsaw, North Carolina, outside the borders of South Carolina.  Mr. Faircloth stated that IMS is separately incorporated.  Therefore, it cannot request a preference as Ascom Hasler.  Mr. Faircloth stated that the bid could have been submitted by Ascom Hasler’s Columbia, South Carolina office.  However, that did not occur.  


According to SC Code Section 11-35-1524, this case must be decided in favor of Pitney, as the lowest responsive and responsible bidder after the preferences were applied.  Even if IMS qualifies for the preference, IMS could neither be entitled to claim any preference against another bidder nor will be protected from application of another bidder’s claim to a preference against its bid in determining contract award.  Therefore, the protest is denied.   


_______________________________


R.  Voight Shealy


Chief Procurement Officer


   for Goods and Services


_______________________________


                          Date

Columbia, S.C.

STATEMENT OF THE RIGHT TO APPEAL


The South Carolina Procurement Code, under Section 11-35-4210, subsection 6, states:

A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected by the decision requests a further administrative review by the Procurement Review Panel under Section 11-35-44l0(1) within ten calendar days of posting of the decision in accordance with Section 11-35-4210(5).  The request for review shall be directed to the appropriate chief procurement officer, who shall forward the request to the Panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.

Additional information regarding the protest process is available on the internet at the following web site: http://www.state.sc.us/mmo/legal/lawmenu.htm 


� Originally, the hearing was scheduled for January 3, 2002, but was cancelled when the Governor ordered state offices closed due to inclement weather.  





6

