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This matter is before the Chief Procurement Officer (CPO) pursuant to an undated letter of protest from Comfort Enterprises, (Comfort) of Columbus, Ohio.  With this invitation for bids (IFB), MMO attempts to procure athletic shoes for the South Carolina Department of Corrections (SCDC).  Specifically, the IFB consisted of two items, men’s and women’s leather, high top, cross training shoes.  Comfort protests MMO’s rejection of its bid as nonresponsive and the notice of intent to award to the Shoe Corporation of Birmingham (Birmingham).


In order to resolve this matter, the CPO conducted a hearing on May 22, 2001.  Present before the CPO were SCDC, represented by Don Lemmons, Director of Procurement, and MMO, represented by Jimmy Culbreath, State Procurement Officer.  Prior to the hearing, Eric Hoffrichter, President of Comfort, advised the CPO that he would not attend the hearing.  Birmingham did not attend either.  Instead, both bidders submitted written statements.  

NATURE OF PROTEST

Comfort’s letter of protest is attached and incorporated herein by reference.

FINDINGS OF FACT

The following dates are relevant to the protest and the facts are undisputed:

1. On January 31, 2001, MMO issued the IFB.

2. On February 6, 2001,MMO issued Amendment No. 1.

3. On February 22, 2001, MMO opened the bids received.

4. On March 28, 2001, MMO issued its notice of intent to award to Birmingham.

5. On April 9, 2001, the CPO received Comfort’s protest.

PROTESTANT’S POSITION


Comfort alleges three points in its protest letter.  First, Comfort alleged that it was the lowest responsive bidder since it is a registered in-state vendor with a 7% preference.  Second, Comfort argued that it had supplied SCDC the identical shoe for the past two years with no complaints about delivery, quality, or durability.  Third, Comfort argued that any problems it’s suppliers had previously with deliveries involved another shoe.  

RESPONDENTS’ POSITION


MMO and SCDC respond that the 7% preference was not a factor in the award of this IFB because Comfort submitted a lower overall bid for both shoes than Birmingham.  However, they argued that the alternate men’s shoe that Comfort bid was not “equal” to the shoe specified.  SCDC argued that, if Comfort supplied this particular shoe to them previously, it was without their knowledge or approval.  

CONCLUSIONS OF LAW


In this IFB, MMO requested bids for men’s and women’s athletic shoes to be awarded to the bidder with the lowest total price for both items combined.  At issue in this protest is MMO’s rejection of Comfort’s bid for item no. 1, which was described in the IFB as “MEN’S BLACK ATHLETIC TENNIS SHOE, SMOOTH LEATHER, HIGH TOP, PERFORMANCE CROSS TRAINING SHOE, BRAND: XANTHUS, MODEL GEMINI #12301-5 OR APPROVED EQUAL.”  (Ex. 6, p. 8.)  Comfort bid a Jovanna Stat, model #1290-02, shoe as an “equal” product to the Xanthus shoe specified in the IFB.  

(Ex. 7.)

In order to verify that the shoes being bid were acceptable to the state, MMO required each bidder to submit a sample shoe for evaluation.  After evaluating Comfort’s sample shoe, MMO rejected Comfort’s bid pursuant to SC Consolidated Procurement Code (Code) Regulation R19-445.2070(C ).  The regulation reads, “Any bid which fails to conform to the delivery schedule, to permissible alternates thereto stated in the invitation for bids, or to other material requirements of the solicitation may be rejected as nonresponsive.”  In a memo for record, Rodney Hicks, MMO Procurement Manager, wrote the following:

Based on the sample evaluation by the SC Dept. of Corrections, the shoe submitted by Comfort Enterprises does not meet specifications.  The shoe does not have eyelets nor does it have a smooth leather surface.  Bid from Comfort Enterprises deemed non-responsive.  (Ex. 3.)

Allowing bidders to offer a brand of shoe different than the one specified defines this specification as a “brand name or equal” specification.  The regulations define “brand name or equal” as “a specification which uses one or more manufacturer’s names or catalogue numbers to describe the standard of quality, performance, and other characteristics needed to meet state requirements, and which provides for the submission of equivalent products.”  (SC Regulation R19-445.2140 (A)(2).)  

The primary issue before the CPO is whether or not MMO’s rejection of Comfort’s alternate bid was appropriate according to the Code and Regulations.  

DETERMINATION

Regulation 19-445.2070(C ) is applicable to this procurement, but the section of the regulations that more accurately applies to this matter is R19-445.2070 (B), Alternate Bids.  That regulations reads, “Any bid which does not conform to the specifications contained or referenced in the invitation for bids may be rejected unless the invitation authorized the submission of alternate bids and the supplies offered as alternates meet the requirements specified in the invitation.”  (Emphasis added.)  For this solicitation, the submission of alternates was authorized.  However, the remaining question is whether or not the alternate bid was responsive to the IFB.   

MMO and SCDC determined that the shoes offered by Comfort as an alternate bid did not meet the requirements of the specifications.  MMO and SCDC based their determination on two features of the shoe specified in the IFB:  (1) the shoe specified has eyelets for laces, while the alternate shoe does not; (2) the shoe specified has a smooth leather surface, which the alternate shoe does not.  The CPO finds these statements to be correct.  

Additionally, the CPO finds that Comfort’s alternate shoe is not all leather as required by the specifications and as evident by examination of the sample shoe specified in the IFB.  Instead, Comfort’s shoe clearly has plastic inserts.  

Further, the CPO finds that the toe of the shoe specified is stitched to reinforce the glue binding the sole and the body of the shoe together.  Comfort’s shoe is only glued.  Although not explicitly required by the specifications, the stitching may be considered in determining if the alternate shoe is “equal” to the shoe specified in the IFB.  Comfort’s alternate shoe is not equal in this regard to the shoe specified. 

Finally, at the back of the specified shoe, the leather surface extends to the top of the heel’s padded insert.  However, the heel padding of Comfort’s shoe is exposed, not protected by leather.  Again, the specifications are not specific on this requirement, but the specifications do require the shoe to be leather.  The alternate shoe is not leather in this exposed area.  

For these reasons, the CPO has determined that Comfort’s alternate shoe is not “equal” to the shoe specified in the IFB.  Therefore, according to Regulations 19-445.2070 (B) and (C ), Comfort’s bid must be rejected as nonresponsive.  The protest is denied.  


Several issues raised by Comfort in their protest letter had no bearing on MMO’s rejection of its bid as nonresponsive.  In the first protest issue, Comfort raised the issue of it being a registered in-state vendor deserving a 7% preference.  MMO rejected Comfort’s bid as nonresponsive to the specifications thereby removing Comfort’s bid from consideration.  Preference issues were not considered in this determination.  Therefore, the issue of preferences is irrelevant to the case before the CPO.  


In the second and third issues of protest, Comfort alleged that it had supplied SCDC with the identical shoes for the last two years under a separate contract and also made reference to alleged problems with certain shoes under that contract.  These issues could possibly relate to the quality of the shoes being bid now, and by extension, to MMO’s rejection of Comfort’s bid, if MMO had determined that Comfort was not a responsible bidder.  However, Comfort’s responsibility has not been questioned in this case.  Instead, MMO rejected Comfort’s bid because its alternate shoe was not responsive to the specifications.  In a case of a bidder’s responsiveness to the requirements of the IFB, neither the past practices of SCDC or Comfort are relevant.  


_______________________________


R. Voight Shealy


Chief Procurement Officer


   for Goods and Services


________________________________


                          Date

Columbia, S.C.

STATEMENT OF THE RIGHT TO APPEAL


The South Carolina Procurement Code, under Section 11-35-4210, subsection 6, states:

A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected by the decision requests a further administrative review by the Procurement Review Panel under Section 11-35-44l0(1) within ten calendar days of posting of the decision in accordance with Section 11-35-4210(5).  The request for review shall be directed to the appropriate chief procurement officer, who shall forward the request to the Panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.

Additional information regarding the protest process is available on the internet at the following web site: http://www.state.sc.us/mmo/legal/lawmenu.htm 
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