STATE OF SOUTH CAROLINA
)      BEFORE THE CHIEF PROCUREMENT OFFICER

COUNTY OF RICHLAND
)


)                                  DECISION

In the Matter of Protest of:
)


)                           CASE NO. 2000-112

Steen Enterprises, Inc.
)


)

Materials Management Office
)                             POSTING DATE:

IFB No. 00-S2769
)

Statewide Contract for Lawn 
)

Maintenance Equipment                           )                               JUNE 2, 2000


This matter is before the Chief Procurement Officer (CPO) pursuant to a letter of protest dated March 30, 2000, from Steen Enterprises, Inc. (Steen).  With this IFB, the Materials Management Office (MMO) attempts to procure statewide term contracts for lawn maintenance equipment.  MMO issued multiple awards for different types and brands of a wide variety of lawn maintenance equipment.  In its letter of protest, Steen alleged that MMO erred in rescinding its notice of intent to award Steen two contracts under the solicitation.  In order to resolve this matter, the CPO conducted a hearing on May 23, 2000.  Appearing before the CPO were Steen represented by Billy Steen, Affordable Equipment Co. (Affordable) represented by Eugene Brown, Jr., and MMO represented by Jimmy Culbreath, State Procurement Officer.  

NATURE OF PROTEST

The letter of protest is attached and incorporated herein by reference.  

FINDINGS OF FACT

The following dates are relevant to the protest:

1.  On December 8, 1999, MMO issued the IFB.

2.  On December 22, 1999, MMO issued Amendment No. 1.

3.  On January 4, 2000, MMO issued Amendment No. 2.

4.
On February 18, 2000, MMO posted a notice of intent to award to various vendors, including Steen for item 33, Woods commercial lawn mowing equipment, item 38, Cub Cadet tractors, and item 89, Case utility tractors.  

5.
On March 13, 2000, the CPO received a protest of the intent to award from Affordable specific to item no. 89 of the IFB.  

6.
On March 16, 2000, after studying the issues raised by Affordable in its protest, the MMO staff asked the CPO to exercise the authority under SC Code Regulation 19-445.2085(C ) to cancel prior to performance the awards to Steen for item no.’s 38 and 89, the awards to Husqvarna for item no.’s 34 and 67, and the award to Fourman’s Repair Shop for item no. 64 of the IFB.  The CPO granted that request due to an administrative error on the part of the MMO staff in determining the lowest responsive and responsible bidder for these items.  

7.
On March 28, 2000, MMO issued a rescinded/revised intent to award to announce the CPO’s decision and reaward item no. 89 to Affordable.  MMO announced that no award would be issued for item no. 38.

8.
On March 30, 2000, the CPO received Steen’s protest letter.

9.
On April 5, 2000, MMO suspended the revised intent to award.

10.
On April 7, 2000, Affordable withdrew its protest.  

DISCUSSION


With this procurement, MMO solicited bids for an array of lawn maintenance equipment items from various manufacturers.  Under the IFB, MMO stated its intent to issue multiple awards to various vendors across the state for makes and models of lawn maintenance equipment and allow agency personnel to select the equipment that best suits their needs.  Initially, MMO included Steen in its intent to award item no. 38, Cub Cadet tractors, and item no. 89, Case utility tractors.  However, upon reevaluation of the award, MMO determined that Steen had qualified its bid by adding additional costs that would have to be born by the state.  Unwilling to accept Steen’s qualification, MMO asked the CPO to cancel the awards to Steen for item no’s 38 and 89 of the IFB.  The CPO granted that request canceling the awards to Steen.  Steen protests the cancellation of its awards.  

CONCLUSIONS OF LAW


As noted previously, with this IFB, MMO attempted to procure contracts for a variety of types, brands, and models of lawn maintenance equipment.  MMO listed lawn maintenance equipment by manufacturer and description and asked bidders to offer a single percentage discount to be applied to the manufacturer’s list price for each item.  Specifically, regarding award, the IFB required the following, in pertinent parts:

Bidding Instructions
Bids are requested in the form of a single discount to apply as a discount to a catalog, price sheet, or price schedule as described.  (Ex.1, p. 4.) 

Evaluation/Award

This will be a multiple award contract.  Only one award will be made on each manufacturer’s product line.  The successful bidder offering the highest percentage discount from the price list will be awarded the contract for that manufacturer’s line.  (Ex. 1, p. 5.)  


For item no. 38, Steen offered a discount of 29.50% from the manufacturer’s attached current price list.  However, Steen wrote the following notes on its bid:

Note:  Our Inbound Freight to Us, Dealer Prep & setup, Parts & Service Manuals will be at net prices.  Tractor Discounts Do not apply.

Note:  Price list available.  See 3rd paragraph page 5  (Ex. 7, p.35.)  

For item no. 89, Steen did not offer a single discount, as instructed.  Instead, Steen offered various discounts for different horsepower two and four wheel drive tractors.  On its bid, Steen wrote “see attached sheet.”  (Ex. 7, p. 72.)  Further, Steen wrote “Price list available, see 3rd paragraph page 5.”  On the following page, Steen wrote the following:

Our inbound freight to us, dealer prep & set-up & service manuals, & extended warranties will be at net prices.  Tractor discounts do not apply.”   (Ex. 7, p. 72 continuation.)  

Steen’s notes to the bids for items 38 and 89 effectively qualified its bid by adding additional costs for inbound freight (the manufacturer’s freight charges to deliver the equipment to Steen), dealer prep and set up (Steen’s preparation of the equipment for delivery), service manuals, and extended warranties for the equipment.  


MMO addressed these costs in the IFB.  Regarding freight, dealer prep, and set up, MMO wrote the following:

Delivery Instructions

All items shall be FOB destination.  The FOB destination shall mean delivered and unloaded onto receiving dock of any state agency and, when applicable, any local public procurement unit within the State of South Carolina, with all charges for transportation and unloading prepaid by the contractor. (Emphasis added.)
All Four (4) Cycle Equipment shall be delivered FOB-Destination, Assembled, Serviced, Oiled and ready for immediate use.  (Ex. 1, p. 5.)

Regarding service manuals, MMO wrote the following:

Maintenance/Operation Instructions

The contractor(s) shall furnish one (1) copy of instructions for maintenance and operation and one (1) copy of a complete replacement parts list for each piece of equipment delivered.  The contractor shall also furnish one (1) copy of the manufacturer’s current parts price list.  (Ex. 1, p. 6.)


Effectively, these requirements of the IFB prohibit bidders from offering anything more than a single discount to the manufacturer’s catalog price or price schedule.  The requirements of the IFB explicitly prohibit bidders from adding extra costs for delivery and service manuals to their bids.  Further, a reasonable interpretation of the IFB is that bidders are prohibited from adding dealer prep and set up to their bids.  


SC Code Section 11-35-1520 (10) reads, in pertinent part, “Unless there is a compelling reason to reject bids as prescribed by regulation of the board, notice of an intended award of a contract to the lowest responsive and responsible bidders whose bid meets the requirements set forth in the invitation for bids shall be given by posting such notice at a location specified in the invitation for bids.”  SC Code Section 11-35-1410 defines a responsive bidder as “a person who has submitted a bid or offer which conforms in all material aspects to the invitation for bids or request for proposals.”  

DETERMINATION
The question before the CPO is whether or not MMO acted appropriately in rejecting Steen’s bid and canceling its awards to Steen.  The essential issue to be determined is whether Steen’s bid conformed to the materials aspects of the IFB or if Steen’s notes effectively qualified its bid.  SC Code Regulation 19-445.2070 (A) reads, “Any bid that fails to conform to the essential requirements of the invitation for bids shall be rejected.”  Steen modified the requirements of the IFB by adding an undetermined price for delivery of the equipment, dealer prep and set up of the equipment, the necessary service manuals, and extended warranties to its percentage discount.  Therefore, Steen did not conform to the essential requirements of the IFB.

SC Code Regulations Section 19-445.2070 (D) addresses modifications of requirements by bidders.  It reads, in pertinent part, as follows:

Ordinarily a bid should be rejected when a bidder attempts to impose conditions which would modify requirements of the invitation for bids or limit his liability to the State, since to allow the bidder to impose such conditions would be prejudicial to other bidders.  For example, bids should be rejected in which the bidder:

(1)
attempts to protect himself against future changes in conditions, such as increased costs, if total possible cost to the State cannot be determined;

(2)
fails to state a price and in lieu thereof states that price shall be “price in effect at time of delivery;”

(3) states a price but qualified such price as being subject to “price in effect at time of delivery;”

Steen’s bid effectively offers a price “in effect at the time of delivery.”  The qualifications of its percentage discount made it impossible to determine Steen’s total price for the equipment being purchased.  One cannot read the manufacturer’s price sheet, apply the discount offered, and determine the price of the equipment to the state.  Therefore, the regulations require that Steen’s bid be rejected as nonresponsive.    


MMO acted appropriately in rejecting Steen’s bid as nonresponsive.  To do otherwise would be prejudicial to any other bidders who met the requirements of the IFB for these items.  Further, the bid is unacceptable to the state.  Unfortunately, MMO did not reject Steen’s bid immediately, issuing the awards for items 38 and 89 to Steen.  While this oversight should not have occurred in such an obvious situation, it does not resolve Steen’s qualification of the bid.  Therefore, Steen’s protest is dismissed.   


_______________________________


R.  Voight Shealy


Chief Procurement Officer


   for Goods and Services


_______________________________


                          Date

Columbia, S.C.

STATEMENT OF THE RIGHT TO APPEAL


The South Carolina Procurement Code, under Section 11-35-4210, subsection 6, states:

A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected by the decision requests a further administrative review by the Procurement Review Panel under Section 11-35-44l0(1) within ten calendar days of posting of the decision in accordance with Section 11-35-4210(5).  The request for review shall be directed to the appropriate chief procurement officer, who shall forward the request to the Panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.
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