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This matter is before the Chief Procurement Officer (CPO) pursuant to a letter of protest dated December 28, 1999, from Companion Property & Casualty Insurance Company, (Companion).  With this IFB, the Materials Management Office (MMO) attempts to procure automobile liability re-insurance for the Budget and Control Board, Office of Insurance Services, Insurance Reserve Fund.  In its letter of protest, Companion alleges that Rooney, McArthur and Suggs, Inc., (RMS), the awarded vendor, is not a responsible bidder, was nonresponsive to the IFB, and was not entitled to the seven percent resident vendor preference it received in the determination of award.  Companion filed a fourth issue of protest, but withdrew it during the hearing.


In order to resolve this matter, the CPO conducted a hearing on January 13, 2000.  Appearing before the CPO were Companion represented by Daniel T. Brailsford, Esq., RMS represented by John Schmidt, Esq., and the State Procurement Office represented by Jimmy Culbreath, State Procurement Officer.  

NATURE OF PROTEST

The letter of protest is attached and incorporated herein by reference.  

FINDINGS OF FACT

The following dates are relevant to the protest:

1. On October 25, 1999, MMO issued the IFB.

2. On November 3, 1999, MMO issued Amendment No. 1.

3. On November 23, 1999, MMO issued Amendment No. 2. 

4. On December 7, 1999, MMO opened the following bids:

Bidder





Bid Amount
Rooney, McArthur & Suggs


$12,908,536

Companion Property & Casualty

$13,224,858

Capitol City Insurance Co., Inc.

$13,603,912

Davis Garvin Agency, Inc.


$13,683,054

Thomas C. Brown Agency # 2

$13,776,816

Thomas C. Brown Agency # 1

$14,029,580

Arthur Gallagher & Co. # 2


$14,485,886

Wood & Co., Inc.



$15,958,875

Capstone Insurance Services


$15,571,983

Arthur J. Gallagher & Co. # 1


$15,040,758

Marsh, Inc.




$15,568,863

5.  On December 13, 1999, MMO posted the notice of intent to award to RMS.  

DISCUSSION


The Insurance Reserve Fund (IRF) is an operating unit of the Office of Insurance Services (OIS) that provides insurance services for all agencies of the state and eligible political subdivisions.  Through this procurement, MMO attempts to obtain automobile liability reinsurance for the IRF.  Under the language of the IFB, the IRF would issue and service automobile liability policies to the insured entities (state agencies).  The IRF would collect the requisite premiums for those policies.  In exchange for a portion of those premiums, the successful vendor would reinsure the IRF 100% and act as a direct insurer for all claims activities.


Companion alleged four issues of protest.  First, Companion alleged that RMS is a nonresponsible bidder as it is not licensed or otherwise capable of providing the reinsurance products specified in the IFB.  RMS submitted a bid with American Southern Insurance Company (AS) listed as the reinsurer.  In the alternative to issue no. 1, Companion alleged that, if the bidder is AS, then the bid is nonresponsive to the requirements of the IFB as RMS is not licensed in South Carolina as a re-insurance intermediary.  Third, Companion alleged that neither RMS nor AS are entitled to the seven percent resident vendor preference that RMS received in the bid evaluation as neither RMS nor AS maintains both an office and a representative inventory in the State. 
MOTIONS TO DISMISS


RMS offered four motions asking the CPO to dismiss the issues of protest.  RMS argued that the first issue of protest should be dismissed as vague because it does not address what licenses RMS is alleged to be deficient; that the second issue of protest is untimely because the IFB set out the licensure requirements; that the third issue is simply without merit because there is no evidence to support it; and that the fourth issue is irrelevant because insurance is not eligible for the South Carolina End Product preference because insurance is not made, manufactured, or grown.  With the withdrawal of issue four by Companion, a ruling on that motion has been mooted.  All other motions are denied.  

CONCLUSIONS OF LAW


Because the protest can be resolved solely on Companion's first issue of protest, the remaining issues of protest are not considered.


In this issue of protest, Companion alleges that the winning vendor is not a responsible bidder because "it is neither licensed nor otherwise capable of providing the reinsurance products specified in the invitation for bids."  The Consolidated Procurement Code addresses the issue of vendor responsibility in several sections.  First, the code states than only responsible bidders are eligible for award.  SC Code Section 11-35-1520(10) reads, in pertinent part, “Unless there is a compelling reason to reject bids as prescribed by regulation of the board, notice of an intended award of a contract to the lowest responsive and responsible bidders whose bid meets the requirements set forth in the invitation for bids shall be given by posting such notice at a location specified in the invitation for bids.”  (Emphasis added.)  Next, the code explains that, in order to be responsible, a bidder must be capable of performing its obligations under the RFP.  SC Code § 11-35-1810 reads, in pertinent part, “Responsibility of the bidder or offeror shall be ascertained for each contract let by the State based upon full disclosure to the procurement officer concerning capacity to meet the terms of the contract and based upon past record of performance for similar contracts.”  SC Code § 11-35-1410 defines a responsible bidder or offeror as “a person who has the capability in all respects to perform fully the contract requirements and the integrity and reliability which will assure good faith performance which may be substantiated by past performance.”

Whether RMS needs a license and what license may be required depends on what role it is playing in this procurement.  In response to MMO's IFB, a bid was submitted under the name of both RMS and AS.  Both company names appear on the bid cover and both companies signed an IFB cover sheet. AS's name appears in the blank for the insurance company, while RMS's name appears in the blank for the agent. Inside the bid, however, RMS positively identified its role as the bidder by signing the Resident Vendor Request form.  Clearly, RMS was acting as the bidder.  Accordingly, when MMO posted the notice of intent to award, it named only RMS as the apparent successful bidder.

While RMS is clearly the awarded vendor, the overall role it intended to play with regard to the IRF and AS is unclear.
  Because that role is unclear, I will analyze each of the possible roles suggested at the hearing for RMS, regardless of how probable they may or may not be.

In the first scenario, RMS is itself acting as the reinsurer.  Both by statute and the Request for Proposals ("RFP"), a license is required to assume risk as a reinsurer.  Ex. No. 1, at p. 9, B.1. and S.C. Code Ann. §§ 38-46-20(8).   As discussed below, this is the scenario envisioned by the solicitation.  The IFB reads as follows:

The intent of this bid notice is to establish a contractor to provide the Insurance Reserve Fund with 100% reinsurance on a fleet of vehicles maintained by governmental entities in the State of South Carolina.  Such an arrangement is not subject to South Carolina Premium Tax.  In all other respects, the contractor will function as a direct insurer and will provide claims, engineering, and reporting services specified below.  

(Emphasis added.)

Further, the IFB reads, as follows: 

The successful bidder will issue a blanket Reinsurance contract to the Insurance Reserve Fund, reinsuring the Fund 100%.  The reinsurer will handle claims on a direct basis with each individual entity.

Ex. 1, p. 9, Reinsurance Agreement.  While no evidence was presented at the hearing on whether RMS held such a license, it was clear that RMS was not licensed as an insurer or reinsurer.  Without such a license, RMS is non-responsible to the extent it is acting as a reinsurer.

In the second scenario, RMS submitted a bid on behalf of AS in an attempt to bind it as the reinsurer.  In other words, RMS is satisfying its contractual obligations by having contractually bound AS to provide the IRF with reinsurance.  This appears to be the scenario RMS originally intended.  In order to be responsible in this scenario, RMS would have needed the authority to bind AS at the time of bidding.  Testimony at the hearing reflects that AS had not given RMS such authority.  Scott Thompson, President of AS, testified that AS authorized RMS to submit the bid but that "RMS would have to come to AS to get a contract for the IRF."  In addition to authority from AS, RMS would have needed a reinsurance intermediary-manager's license.  By statute, a person with authority to bind a reinsurer is a licensed reinsurance intermediary-manager.   Section 38-46-20(7) defines a reinsurance intermediary-manager as follows:
"Reinsurance intermediary-manager" means a person who has authority to bind or manage all or part of the assumed reinsurance business of a reinsurer, including the management of a separate division, department, or underwriting office, and acts as an agent for the reinsurer whether known as a reinsurance intermediary-manager or other similar term.  The following persons are not reinsurance intermediary-managers with respect to the reinsurer for the purposes of this chapter"

(Emphasis added).

Section 38-46-30(B)(2) prohibits a person that maintains an office in this state from acting as a reinsurance intermediary-manager in this state unless that person is a licensed producer.  Pursuant to § 38-46-20(4), a licensed producer means "an agent, broker, or reinsurance intermediary licensed pursuant to the applicable provision of the insurance law."  With regards to a reinsurance intermediary-manager, § 38-46-30 is the applicable provision of the insurance law.  As reflected in Exhibit No. 11, RMS did not hold a license as a reinsurance intermediary manager.

In the third scenario, RMS submitted a bid to enter a contract with the state as a broker. A reinsurance intermediary-broker is defined by the Reinsurance Intermediary Act.

"Reinsurance intermediary-broker" means a person, other than an officer or employee of the ceding insurer, who solicits, negotiates, or places reinsurance cessions or retrocessions on behalf of a ceding insurer without the authority or power to bind reinsurance on behalf of the insurer.

§ 38-46-20(6) (Emphasis added).  As the definition reflects, a reinsurance intermediary-broker is one who acts on behalf of the ceding insurer, in this case, the Insurance Reserve Fund.  Even assuming the IRF is seeking to retain the services of a broker (who would then find a potential reinsurer for the IRF); RMS is not licensed as a reinsurance intermediary-broker.  Again, no evidence was introduced on this point.  Nevertheless, it was clear at the hearing that RMS was not licensed as a reinsurance intermediary-broker.  Without such a license, RMS could not perform as a broker and would be nonresponsible.

In the fourth scenario, RMS submitted a bid as prime contractor with AS as its subcontractor.  Because the state's contract requires reinsurance coverage, RMS would presumably subcontract with AS for coverage and then pass that coverage through to the IRF.  RMS is nonresponsible in this scenario as well.  In order for RMS to act as a prime contractor to the IRF, the IRF would have to cede its risk directly to RMS, who would then recede this risk to AS. Obviously, RMS would have to be licensed as an insurer or reinsurer to assume such risk.  § 38-5-60, § 38-5-180, and § 38-46-20(8). 
DETERMINATION
Any review of Companion's protest must begin with an understanding of the IFB. While these various scenarios may apply, Paragraphs B.1 and B.7 of the IFB unequivocally require that the bidder be licensed as an insurer or reinsurer.  

The intent of this bid notice is to establish a contractor to provide the Insurance Reserve Fund with 100% reinsurance on a fleet of vehicles maintained by governmental entities in the State of South Carolina.  Such an arrangement is not subject to South Carolina Premium Tax.  In all other respects, the contractor will function as a direct insurer and will provide claims, engineering, and reporting services as specified below.

Reinsurance Agreement.  The Insurance Reserve Fund will issue a separate contract, on Insurance Reserve Fund paper, to each entity (state agency).  The successful bidder will issue a blanket Reinsurance contract to the Insurance Reserve Fund, reinsuring the Fund 100%.  Such an agreement is not subject to premium tax.  The reinsurer will handle claims on a direct basis with each individual entity (state agency).

(Ex. 1 at 9, ¶¶ B.1. & 7.) (Emphasis added.)  Paragraph A.2., as amended, requires the bidder to be qualified to assume risk as a reinsurer.

REINSURER QUALIFICATIONS: Any reinsurer submitting a bid must have an A.M. Best financial rating of A- or better, and must be licensed as an insurer or reinsurer in the State of South Carolina.

(Ex. 2 at 2, second bullet.) (Emphasis added.)  Taken together, these provisions leave little doubt that the bidder must be an insurer or reinsurer.  While AS is licensed as an insurer or reinsurer, RMS is not licensed as an insurer, reinsurer or a reinsurance intermediary manager.

Because RMS does not have one of these licenses, RMS is a non-responsible bidder.  Therefore, it cannot receive the award in this case.  Consequently, the protest is sustained.  The State Procurement Office is instructed to cancel the award to RMS, determine the next lowest responsive and responsible bidder and reissue the notice of intent to award.  


_______________________________


R.  Voight Shealy


Chief Procurement Officer


   for Goods and Services


_______________________________


                          Date

Columbia, S.C.

STATEMENT OF THE RIGHT TO APPEAL


The South Carolina Procurement Code, under Section 11-35-4210, subsection 6, states:

A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected by the decision requests a further administrative review by the Procurement Review Panel under Section 11-35-44l0(1) within ten calendar days of posting of the decision in accordance with Section 11-35-4210(5).  The request for review shall be directed to the appropriate chief procurement officer, who shall forward the request to the Panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.

�	Perhaps MMO could have treated American Southern as the direct bidder and simply awarded it the contract.  However, no party has argued that American Southern was the actual bidder. Neither RMS nor American Southern took issue with the Notice of Intent to Award.  If this issue had been raised, perhaps MMO could have simply corrected an administrative error by issuing a corrected notice of intent to award that identified American Southern as the apparent successful vendor.  Had this been done, American Southern would not have received the award; only RMS's position as the bidding vendor entitled the proposal to the resident vendor preference.


�	At the hearing, both parties did a poor job of clarifying this issue.  The role of RMS may be unclear because, as American admitted at the hearing, RMS was brought in solely for the purpose of entitling American to the Resident Vendor Preference.


�	RMS's lawyer, in his closing statement, argued that the IFB does not seek a broker.  Apparently, RMS did not intend to submit an offer as a broker.


�	Perhaps MMO could have treated American Southern as a direct bidder and simply awarded it the contract.  However, no party has argued that American Southern was the actual bidder.  If this issue had been raised, perhaps MMO could have simply corrected the administrative error by issuing a corrected notice of intent to award that identified American Southern as the apparent successful vendor.  Had this been done, American Southern would have lost; only their association with RMS entitled them to the resident vendor preference.
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