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)
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CASE NO. 1999-153

Love Chevrolet Company
)
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  POSTING DATE:

Materials Management Office
)

IFB No. 00-S2075
)


  DECEMBER 3, 1999

Fleet Carry-All Trucks
)


This matter is before the Chief Procurement Officer (CPO) pursuant to a letter of protest dated October 22, 1999, from Love Chevrolet Company (Love).  With this invitation for bids (IFB), the Materials Management Office (MMO) attempts to procure fleet carry-all trucks and full size 4x4 trucks for statewide term contracts.  In its letter of protest, Love alleged that Vic Bailey Ford (Bailey), the awarded vendor for fifteen Suburban-type, carryall trucks, was nonresponsive to the requirements of the IFB.  After attempting to resolve this matter, the CPO conducted a hearing on November 23, 1999.  Present were Love represented by Michael Collins, Manager, Bailey represented by W. Sterling Anderson, General Manager, and MMO represented by Jimmy Culbreath, State Procurement Officer.  

NATURE OF PROTEST

The letter of protest is attached and incorporated herein by reference.  

FINDINGS OF FACT

The following dates are relevant to the protest:

1. On September 3, 1999, MMO issued the IFB.  

2. On September 15, 1999, MMO issued Amendment No. 1.

3. On September 24, 1999, MMO opened the bids received.  They tabulated as follows:


   Bidder
Bid Amount


Benson Ford
$357,743


Vic Bailey Ford
$406,125


Love Chevrolet
$432,075 


Love (Alt)
$561,735

4. On October 18, 1999, MMO issued a notice of intent to award to Bailey after rejecting Benson Ford’s bid as nonresponsive.  

5. On October 25, 1999, the CPO received Love’s protest.

DISCUSSION


In its letter, Love alleged that Bailey’s bid of a Ford Excursion was nonresponsive to the IFB on three grounds.  First, Love alleged that Bailey offered cloth instead of vinyl seats as specified.  Second, Love alleged that the Excursion exceeds the gross vehicle weight rating (GVWR) requirement and is therefore not acceptable for life cycle cost calculations in determining the award.  Third, Love alleged that the Excursion does not meet the requirement that rear doors are to be panel type and vertically hung.  Additionally, Love raised a fourth issue at the hearing that the Excursion is not available in federal yellow, one of the colors specified in the IFB.

Regarding the issue of vinyl seats, Love alleged that Bailey cannot provide factory installed vinyl seats because that option is not available on the Excursion.  As evidence of its allegation, Love officials submitted a specification sheet on the Excursion’s standard features and options that they downloaded from the Internet.  In response, Bailey offered a written statement offering either cloth or vinyl seats at the same price.  Mr. Anderson stated during the hearing that Bailey has requested a dealer special option from Ford for factory installed vinyl seats.  In the event that Ford denies that request, Mr. David Vetter stated “Vic Bailey will deliver and warranty the vinyl interior if it is dealer installed.”  Love argued that MMO’s practice has been to require that all options be factory installed unless noted in the IFB.  However, according to MMO, that is only correct for items listed under the heading of Factory Installed Options.  


Regarding the issue of vehicle capacity, Love alleged that the GVWR of the Excursion is 8,600, not 6,800 as specified.  Love argued that the Excursion qualifies as a ¾ ton unit, not the ½ ton unit that the State has ordered historically.  Further, Love argued that the Excursion is not rated by the US Environmental Protection Agency for average gasoline mileage and therefore life cycle costing cannot be applied in determining the true cost to the State.  Bailey and MMO countered that the Excursion meets and exceeds the minimum gross vehicle weight rating and is therefore responsive to the specifications.  


Regarding the issue of the rear doors, Love alleged that the Excursion’s rear doors are tri-fold doors and therefore are a violation of the specifications.  Bailey argues that the Excursion rear doors open vertically, as required by the IFB, with the exception of the rear window, which lifts up.  


Regarding the issue of paint colors available on the Excursion, Love alleged that Bailey cannot provide the vehicle in federal yellow, which is one of the required colors.  See the IFB at Exhibit No. 1, page 14.  

CONCLUSIONS OF LAW


Love alleged that Bailey did not meet specifications and offered an alternative bid which should have been rejected.  SC Code Ann. Section 11-35-1520(10), Award, reads, in pertinent part, “Unless there is a compelling reason to reject bids as prescribed by regulation of the board, notice of an intended award of a contract to the lowest responsive and responsible bidders whose bid meets the requirements set forth in the invitation for bids shall be given by posting notice at a location specified in the invitation for bids.”  SC Code Ann. Section 11-35-1410 defines a responsive bidder or offeror as “a person who has submitted a bid or offer which conforms in all material aspects to the invitation for bids or request for proposals.”  Applying this standard of “conforms in all material aspects to the invitation for bids,” is critical in the determination to reject Bailey’s bid as Love requests.  

Regarding the issue of cloth or vinyl seats, MMO wrote the following in the IFB: “Interior: Vinyl.”  See Exhibit No. 1, page 14.  Bailey’s bid is silent to the matter, but takes no exception to the requirement for vinyl seats.  Bailey has committed in writing and in testimony that it intends to provide and warranty vinyl or cloth seats to the State at the same price.  Love argues that the vinyl seats must be factory installed standard equipment.  However, the IFB provides no specific requirement to this effect.


Regarding the issue of GVWR, the IFB reads as follows:

CAPACITY:  The suburban type vehicle shall have a minimum GVWR of not less than 6,800 lb., Minimum 6 passenger.  (Emphasis added.) 

See Exhibit No. 1, page 14.

The specification clearly reads that 6,800 GVWR is a minimum requirement, not a maximum limitation.  Love argued that the State cannot apply life cycle costing in determining the award because the Excursion exceeds the GVWR at which the US Environmental Protection Agency rates vehicles for gasoline mileage.  Regarding life cycle costing, the IFB reads as follows:

Fuel cost shall be based upon the current EPA Fuel Economy Guide, Est. Hwy. Mileage for the vehicle bid and the below projected annual prices per gallon.  (This part of the LCC (Life Cycle Costing) evaluation does not apply to Patrol Vehicles or vehicles with GVWR rating of 8,500 lb. or more).  

(Emphasis added.)

See Exhibit No. 1, page 8, Award Criteria, Life Cycle Costing, item C.3.b.

All parties at the hearing acknowledged that the Excursion’s GVWR is 8,600, which is above the level of the EPA Fuel Economy Guide.  Therefore it is exempt from the life cycle costing requirement of the IFB.  


Regarding the issue of the rear doors, the IFB reads, “Rear Doors to be panel Type, Vertically Swung.”  See Exhibit No. 1, page 15, Factory Installed Options, item 7.  The rear doors of the Excursion are tri-fold doors combining a rear window that lifts up with two doors that swing open vertically.  See Exhibit No. 9 for a picture and product literature.  MMO noted this exception to the letter of the specifications and waived it as a minor informality or irregularity under SC Code Ann. Section 11-35-1520(13), which reads, in pertinent part, as follows:

A minor informality or irregularity is one which is merely a matter of form or is some immaterial variation from the exact requirements of the invitation for bids having no effect or merely a trivial effect on total bid price, quality, quantity, or delivery of the supplies or performance of the contract, and the waiver of which would not be prejudicial to bidders.

Love did not provide any information to show that this deviation effects price, quality, quantity, or delivery.  

DETERMINATION

It is determined that Bailey’s bid meets the material requirements of the IFB.  Bailey has committed to provide and warranty vinyl or cloth seating at the same price based on user preference.  Love has not proven otherwise.  The GVWR of the Excursion exceeds the minimum requirement of the IFB and therefore complies with the specifications.  The specifications exclude all vehicles of the Excursion’s GVWR from the life cycle cost evaluation.  According to Bob Bonner of the Budget and Control Board’s State Fleet Management Office, the life cycle cost evaluation has never been applied to the procurements of suburban-type vehicles anyway because the Chevrolet Suburban was the only vehicle of this type.  The Excursion is a new model released by Ford Motor Company this year and is being bid to the State of South Carolina for the first time.  

As bid, the rear doors materially comply with the specifications of the IFB.  If there is a technical deviation from the letter of the specifications, the deviation is not material and therefore was appropriately waived by MMO as a minor informality or irregularity in accordance with SC Code Ann. Section 11-35-1520(13).  

The matter of the paint colors available on the Excursion was not raised by Love in its protest letter.  Therefore, the parties were not given notice of the issue to be determined during the hearing.  SC Code Ann. Section 11-35-4210(2) reads, “A protest under subsection (1) above shall be in writing, submitted to the appropriate chief procurement officer, and shall set forth the grounds of the protest and the relief requested with enough particularity to give notice of the issues to be decided.”  As Love did not comply with this requirement to provide notice of the issue to be decided, the issue of paint is untimely filed.  Therefore, the CPO lacks jurisdiction to hear this matter.  The protest of Love is denied and dismissed.  


_______________________________


R.  Voight Shealy


Chief Procurement Officer


   for Goods and Services


_______________________________


                          Date

Columbia, S.C.

STATEMENT OF THE RIGHT TO APPEAL


The South Carolina Procurement Code, under Section 11-35-4210, subsection 6, states:

A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected by the decision requests a further administrative review by the Procurement Review Panel under Section 11-35-44l0(1) within ten calendar days of posting of the decision in accordance with Section 11-35-4210(5).  The request for review shall be directed to the appropriate chief procurement officer, who shall forward the request to the Panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.
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