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)

Contract No. 99-S1138-A2079
)

Grounds Maintenance                              )

This matter is before the Chief Procurement Officer (CPO) pursuant to a request for resolution of a contract controversy dated October 6, 1999, from The Interchange to Tim Giffel, Materials Management Office (MMO) Contracts Administrator.  With this contract, MMO procured grounds maintenance services for the Charleston Naval Complex Redevelopment Authority (CNCRA).  In its request for resolution, the Interchange alleges unfair and uncustomary conduct, conduct unbecoming a state agency representative, bad faith and nonconforming procurement practices, and contractual interference.  


As efforts to resolve this matter failed, the CPO conducted a hearing on the days of March 31, 2000 and June 20, 2000.  Present before the CPO were the Interchange represented by William L. Runyon, Jr., Esq., CNCRA represented by Wilbur E. Johnson, Esq., and MMO represented by Jimmy Culbreath, State Procurement Officer.  After the hearing, the CPO held open the record until June 30 to allow the parties time to submit briefs of their arguments.

NATURE OF THE CONTRACT CONTROVERSY

The request for resolution is attached and incorporated herein by reference.  Also attached is the other correspondence relevant to the case.

FINDINGS OF FACT

The following dates are relevant to the contract controversy:

1.  On May 3, 1999, MMO issued the invitation for bids (IFB).

2.  On May 20, 1999, CNCRA and MMO conducted a mandatory site visit at the Naval Base.

3.  On May 26, 1999, the Interchange responded with a bid and subsequently received the award.

4.  On July 1, 1999, the contract officially began.

5.  On July 5, 1999, the Interchange started work after receiving permission from CNCRA to delay implementation of the contract until this date.  

6.  On July 26, 1999, CNCRA and the Interchange conducted a joint inspection of the grounds.  Thomas Eugene Knisley, CNCRA’s Maintenance Director, who is the agency’s contract administrator, took exception with the Interchange’s performance in a memorandum dated July 27, 1999.  (Ex. 11.)  The Interchange received a copy of this memorandum.

7.  On August 2 and 9, 1999, CNCRA and the Interchange conducted joint inspections of the grounds.  Mr. Knisley took exception with the Interchange’s performance in a memorandum dated August 11, 1999.  (Ex. 12.)  The Interchange received a copy of this memorandum.

8.  On August 17, 1999, CNCRA filed a vendor complaint with MMO concerning the Interchange’s performance.  MMO forwarded the vendor complaint to The Interchange.  Mr. Andre Woods, President and Chief Executive Officer of the Interchange, responded in an undated memorandum.   

9.  On August 23, 1999, CNCRA and the Interchange conducted a joint inspection of the grounds.  Mr. Knisley took exception with the Interchange’s performance in a memorandum to the file dated August 24, 1999.  (Ex. 15.)

10.  On August 30, 1999, Mr. Giffel sent a letter to Mr. Woods addressing the vendor complaint dated August 17, 1999 and the Interchange’s response.  Mr. Giffel wrote, in part:  

You are hereby notified that the State of South Carolina considers the nature of the complaint endangering to the performance of the contract . . .  Therefore, unless these conditions are cured, the contract may be subject to termination in accordance with the terms and provisions of said contract.

Please provide, in writing, no later than September 9, 1999 a detailed schedule of corrective actions to include preventive measures to preclude repeat of the same discrepancies in the future.  (Ex. 4.)

11.  On August 31, 1999, CNCRA and the Interchange conducted a joint inspection of the grounds.  Mr. Knisley took exception with the Interchange’s performance in a memorandum to the file dated August 31, 1999.  (Ex. 16.)  Also on this date, Mr. Woods wrote a letter to Don Caughman, MMO procurement manager, advising him of a forthcoming request for contract resolution.  

12.  On September 2, 1999, Mr. Woods responded to Mr. Giffel’s letter. 

13.  On September 7, 1999, CNCRA and the Interchange conducted a joint inspection of the grounds.  Mr. Knisley took exception with the Interchange’s performance in a memorandum to the file dated September 10, 1999.  (Ex. 17.)

14.  On September 27, 1999, CNCRA and the Interchange conducted a joint inspection of the grounds.  Mr. Knisley took exception with the Interchange’s performance in a memorandum to the file dated September 29, 1999.  (Ex. 18.)

15.  On October 4, 1999, CNCRA and the Interchange conducted a joint inspection of the grounds.  Mr. Knisley took exception with the Interchange’s performance in a memorandum to the file dated October 6, 1999.  (Ex. 19.)

16.  On October 6, 1999, the Interchange sent its request for resolution of a contract controversy to Mr. Giffel, who forwarded it to the CPO.

17.  On October 7, 1999, CNCRA and the Interchange met to discuss The Interchange’s performance to date.  Mr. Knisley stated his concerns about the Interchange’s performance and documented the meeting in a memorandum for record.  (Ex. 20.)

18.  On October 8, 1999, CNCRA filed a vendor complaint with MMO requesting that MMO initiate the process to terminate the contract for default.

19.  On October 27, 1999, the CPO sent a letter to Mr. Woods offering the services of Lin Wright and Mr. Giffel of MMO to perform an independent performance review in an attempt to resolve this matter.  (Ex. 7.)

20.  On December 6, 1999, CNCRA filed a vendor complaint with MMO recommending that MMO terminate the contract for default.  (Ex. 21.)

21. On December 7, 1999, Mr. Giffel wrote a memorandum to Mr. Culbreath concluding, “the contractor was not servicing the area.”  (Ex. 8.)  On the same date, MMO cancelled the contract for cause.  (Ex. 22.)

DISCUSSION

This contract provides for grounds maintenance of the Charleston Naval Complex which is managed by CNCRA on behalf of the State.  The contract was to be effective for the period of July 1, 1999 – June 30, 2000 plus four additional one-year option periods, but the State cancelled it for non-performance December 10, 1999.

PLAINTIFF’S CASE

According to the Interchange, Mr. Knisley of CNCRA was arbitrary in his management of the contract.  Ms. Brown and Mr. Woods allege that even though the Interchange addressed the problems noted by Mr. Knisley, he summarily terminated the contract.  In fact, the Interchange argues that Mr. Knisley stopped giving the Interchange notice of its alleged shortcomings because the contractor always responded and took issue with Mr. Knisley’s complaints.  Further, the Interchange alleges that CNCRA inappropriately withheld payments rightfully due the Interchange precipitating the contractor’s downfall.  The Interchange requests an assessment of damages totaling $62,285.19.  

The Interchange also alleges that the requirements of the contract were unclear as to the areas to be cut and at what frequency.  They acknowledge that CNCRA provided a map of the campus, but argue that applying the map to the grounds was burdensome.  Ms. Jacqueline Brown of the Interchange testified that she and Mr. Woods attended the pre-bid conference and participated in the campus drive through.  However, Ms. Brown testified that they were not made aware of the areas to be cut.  Ms. Brown testified also that the map of the campus delineating the areas to be cut was not accurate.  

RESPONDENT’S CASE


CNCRA argues that the Interchange never complied with the requirements of the contract.  According to CNCRA officials, the Interchange repeatedly failed to substantially perform and thereby breached the contract.  Therefore, CNCRA argues that it was entirely justified in asking MMO to cancel the contract.  CNCRA officials argue that their withholding of partial payments during this period of time was not only warranted, but also required by professional ethics as stewards of the public trust. 

CNCRA also responds that the Interchange attended the pre-bid conference, received a copy of the map of the campus delineating the areas to be cut, and participated in a campus tour of the grounds.  Further, CNCRA argues that if questions persisted about the areas to be cut, the Interchange should have raised the questions with Mr. Knisley.  According to Mr. Knisley, after the pre-bid campus tour, he offered to be more specific later if anyone needed additional information.  However, the Interchange never asked him for additional information.  Mr. Knisley adds that he conducted a pre-performance conference with Ms. Brown and Mr. Woods before the Interchange began work, but they did not ask to tour the campus again or express any questions about the areas to be cut.   

CONCLUSIONS OF LAW


The general requirements of the IFB read, “The contractor shall furnish all labor and equipment necessary to accomplish grounds maintenance services listed under this specification.”  (Ex. 9, p. 11, item 3.1.)  These services included mowing the grass, collecting litter, edging sidewalks, etc.  Under the contract, the campus is divided into five areas with varying maintenance requirements.  Regarding the maintenance requirements, the IFB reads, in part, as follows:

MAINTENANCE LEVELS:  The performance for the grounds maintenance requirements is divided into five maintenance levels.  Maintenance Level A is specified for high visibility areas (generally around the entrances to the complex and major arterials).  Maintenance Level B is specified for “curb appeal” by maintaining areas adjacent to main roadways in a relatively high level of maintenance.  Maintenance Level C is specified for maintaining areas to the minimum extent possible consistent with providing protection against fire and erosion.  Maintenance Level D is the detention pond along McMillan to be cut for controlled growth.  Maintenance Level E is specified for areas that receive no scheduled maintenance unless approved by the RDA Office.  The areas to be maintained are identified in the Drawings.  Technical Exhibits 1-1.1, 1-1.2, 1-1.3 and 1-1.4 are available at the RDA Office at the Charleston Naval Complex.  (Ex. 9, p. 11, item 3.4.)

The primary area of contention is grass mowing, which is addressed extensively in section 3.5 of the IFB.  It reads, in pertinent part, as follows:

1.  The Contractor shall cut grassed areas at the frequencies specified in the table below.  Prior to mowing, the Contractor shall pick up and remove all rubbish, debris, and trash from the maintenance area.  Special care to remove all trash from along fences is a requirement.  Any trash or debris shredded by the mowing operation shall be picked up immediately.    

The frequency of cutting requirement varied for all areas to be mowed and with the season as follows:  

SEASON

LEVEL A

LEVEL B

LEVEL C

LEVEL D

April – October
weekly


every 2 weeks

every 4 weeks

twice/year 

Nov. – March

every 4 weeks

every 2 months
none


twice/year

(Ex. 9, p.12.)  In order to delineate the requirements by area, CNCRA provided the prospective bidders a map of the campus showing the different areas by color.  Further, prospective bidders, including Ms. Brown and Mr. Woods of the Interchange, attended a pre bid conference, which included a one and one-half hour tour of the campus.  Mr. Knisley offered all prospective bidders additional information needed.  After the Interchange received the award, Mr. Knisley met with Ms. Brown and Mr. Woods prior to performance.  According to Mr. Knisley, neither Ms. Brown nor Mr. Woods accepted his offer.


Mr. Woods argues that it was never clear what areas were to be maintained, that the map was a poor tool, and that Mr. Knisley changed the areas each week.  Upon review of the maps provided the bidders, they appear to be relatively clear, with most area boundaries bordering on natural or manmade landmarks.  (Ex. 14.)  The base is such a large campus, however, that question certainly could arise.  However, CNCRA allowed the Interchange ample opportunities to familiarize itself with the campus. Therefore, the Interchange cannot assign its responsibility for understanding the contract to CNCRA.  While the Interchange argues that the areas were not clear, Ms. Brown testified that only 10% of the map was inaccurate.


CNCRA alleges that the Interchange never complied with the terms of the contract.  According to Mr. Knisley’s memorandums of record, he conducted joint inspections of the campus with Ms. Brown, Mr. Woods and other Interchange representatives on July 26 (Ex. 11), August 2, August 9 (Ex. 12), August 23 (Ex. 15), August 30 (Ex. 16), September 7 (Ex. 17), September 27 (Ex. 18), and October 4 (Ex. 19).  These memorandums document discussions between CNCRA and the Interchange.  Each memorandum documents Mr. Knisley’s expression of concerns to Interchange officials about their performance.  While Ms. Brown and Mr. Woods stated their disagreement with Mr. Knisley’s opinion about their performance, neither one denied the occurrence of these meetings.  Further, neither Ms. Brown nor Mr. Woods alleged that the memorandums misrepresent Mr. Knisley’s communications to them.  In fact, they confirmed that Mr. Knisley spoke with them regularly about the deficiencies that he saw with the Interchange’s performance.  


The Interchange alleges that CNCRA altered the areas covered by the contract from time to time.  Mr. Knisley acknowledges that the area changed several times during the contract period.  For example, 100 acres were removed from the contract when CNCRA leased it to the State Ports Authority, as allowed by the contract, and agreed upon by the parties.  There was also an exchange of cutting areas when the parties agreed to swap one bunker area for another.  (According to Mr. Knisley, the bunker areas were never cut.)  


The Interchange challenges MMO’s cancellation of the contract for cause.  The IFB reads, under the Provisions and Clauses by Reference, as follows:

THE FOLLOWING S.C. STANDARD SOLICITATION PROVISIONS AND GENERAL CONTRACT CLAUSES, THE FULL TEXT OF WHICH IS POSTED IN THE MATERIALS MANAGEMENT OFFICE OR AVAILABLE UPON REQUEST, ARE INCORPORATED HEREIN BY REFERENCE WITH THE SAME FORCE AND EFFECT AS IF SET FORTH IN FULL TEXT.

TERMINATION

(Ex. 9, p.2.)  The full text of the clause reads as follows:

TERMINATION:  SUBJECT TO THE CONDITIONS BELOW, THE CONTRACT MAY BE TERMINATED FOR ANY REASON BY THE MATERIALS MANAGEMENT SECTION PROVIDING A 30 DAY ADVANCE NOTICE IN WRITING IS GIVEN TO THE CONTRACTOR.

FOR CONVENIENCE - IN THE EVENT THAT THIS CONTRACT IS TERMINATED OR CANCELED UPON REQUEST AND FOR THE CONVENIENCE OF THE STATE WITHOUT THE REQUIRED THIRTY (30) DAYS ADVANCE WRITTEN NOTICE, THEN THE STATE MAY NEGOTIATE REASONABLE TERMINATION COSTS, IF APPLICABLE.

FOR CAUSE - TERMINATION BY THE STATE FOR CAUSE, DEFAULT OR NEGLIGENCE ON THE PART OF THE CONTRACTOR SHALL BE EXCLUDED FROM THE FOREGOING CONDITIONS; TERMINATION COSTS, IF ANY, SHALL NOT APPLY.  THE THIRTY (30) DAYS ADVANCE NOTICE REQUIREMENT IS WAIVED AND THE DEFAULT CLAUSE IN THIS BID SHALL APPLY.  (SEE CLAUSE NO. 1)

Therefore, the contract clearly provides for cancellation for cause.  

Regarding the issue of CNCRA’s authority to withhold portions of payments invoiced by the Interchange, this issue involves a basic tenet of all contracts.  Both parties have duties under every contract.  The requirement that one party perform its duties depends, in part, on the other party performing theirs.  In this case, if the Interchange did not meet its obligations under the contract, it is illogical to expect CNCRA to pay in full for services not performed.  

According to information developed during the hearing, the following is an analysis of services invoiced by The Interchange verses payments made by CNCRA by month:

Month


Contract Amount
Payment Made
Difference
July 


$22,789.29

$22,789.29

     -0-

August


$22,789.29

$22,789.29

     -0-

September

$22,789.29

$15,345.29

$7,444.00

October

$22,789.29

$20,389.29

$2,400.00

November

$  8,037.00

$  1,200.00

$6,837.00
Total


$99,194.16

$82,513.16

$16,681.00
Note 1:  The contract was terminated effective 12/10/99, but according to testimony, the Interchange performed no work during December.  

Note 2:  The IFB asked prospective bidders to offer one price per month for the warm months of April 1 – October 31 and another price per month for the cold months of November 1 – March 31.  

DETERMINATION

This is a case where the prospect of success of the contract was in jeopardy almost immediately.  After repeated joint inspections with Mr. Knisley, the Interchange continued to perform poorly.  Mr. Knisley’s memorandums for record document effectively the deficiencies in the Interchange’s performance.  The most compelling evidence of the Interchange’s unacceptable performance, however, is a stack of photographs three inches high that CNCRA officials took of the grounds.  (Ex. 23.)  The pictures provide concrete evidence of a total collapse of the Interchange’s performance of the contract.  

The Interchange filed this matter with the CPO.  The Procurement Review Panel has ruled consistently that the moving party has the burden of proof in any case before it.  Specifically the Panel has written, “The protestant has the burden of going forward as well as the burden of proof on the issues raised.”  (In re:  Protest of Harris-Lanier, Inc., Case No. 1987-4.) 

Regarding the standard of proof, the Panel wrote the following:

The standard of proof in a civil case, including administrative hearings, is a preponderance or greater weight of the evidence. A "preponderance of the evidence" is simply that evidence which is convincing as to its truth. Frazier v. Frazier, 228 S. C. 149, 89 S.E.2d 225 (1955).  (In re: Protest of M.L. Clapp Construction, Case No. 1987-9.)  

Not only has the Interchange not met this burden of proof, the evidence of the case proves by the preponderance of the evidence that CNCRA and MMO acted appropriately and within their authority to withhold portions of the payments requested by the Interchange and to cancel the contract for cause.
Regarding the damages requested by the Interchange, MMO solicited bids for grounds maintenance per month and the Interchange responded with an amount per month.  Therefore, in my opinion, this is a divisible contract.  Regarding a divisible contract, the California Court of Appeals, has concisely summarized the relevant legal rules:

A “divisible” contract is one “under which the whole performance is divided into two sets of partial performances, each part of each set being the agreed exchange for a corresponding part of the set of performances to be rendered by the other promisor . . .”  It is one in which two or more separate performances on each side are agreed to be exchanged for partial performances on the other side.  The failure to perform one part does not bar recovery for performance of another. . .   The “performance of each division of the service will be impliedly a condition precedent to the recovery of a corresponding portion of the price.” . . .  However, a divisible contract is still one contract.  The pairs of corresponding parts [in a divisible contract] are not treated as if they were separate contracts. . . If there is an uncured material failure by either party, he can claim compensation for any parts that he has already performed, but he cannot enforce the contract with respect to any other parts of the corresponding parts, including the part or parts that he has failed to perform.  (Emphasis added.)  

Filet Menu, Inc. v. C.C.L. & G., Inc., 94 Cal. Rptr.2d 438 (Cal, Ct. App. 2000)  See Also, 15 Samuel Williston, A Treats on the Law of Contracts § 45:17, at 340 (2000) (“However, only those apportionable parts that are substantially performed need be compensated.  A party is not entitled to recover for a less than substantial partial performance of a divisible portion of the contract ….”)  The foregoing highlights several principles germane to resolving the issue under consideration here.  First, a divisible contract is still one contract, subject to the same governing rules as applicable to indivisible contracts, with the exception that to avoid forfeitures, the concept to divisibility permits a breaching party to recover the consideration allocated to the portions of the divisible contract which he or she has performed.  Second, a party breaching a divisible contract cannot enforce any portions that he has not substantially performed.  Third, if a party has materially breached any portion of a divisible contract, the aggrieved party is excused from further performance of all uncompleted portions of the contract.  The Interchange substantially breached this contract through it non-performance.  Therefore, CNCRA is excused from further payments.

Therefore, the Interchange has the right to expect payment under the contract from CNCRA only for those months in which The Interchange substantially performed.  As Interchange has already been paid for several months, in which they did not substantially perform the contract, it has arguably already received more that it is entitled to..  CNCRA has already paid the Interchange monthly amounts it felt were appropriate for the effort performed by the Interchange during that month.  In its arguments before the CPO, the Interchange argued that it deserved full payment for those months the CNCRA paid only a portion of the monthly amount.  In my opinion, CNCRA paid the Interchange a partial amount for partial performance.  Nothing more is required.  All damages requested by the Interchange are denied. 


_______________________________


R.  Voight Shealy


Chief Procurement Officer


   for Goods and Services


_______________________________


                          Date

Columbia, S.C.

STATEMENT OF THE RIGHT TO APPEAL


The South Carolina Procurement Code, under Section 11-35-4230, subsection 6, states:

A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected requests a further administrative review by the Procurement Review Panel under Section 11-35-44l0(1) within ten calendar days of posting of the decision in accordance with Section 11-35-4230(5).  The request for review shall be directed to the appropriate chief procurement officer, who shall forward the request to the Panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.
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