STATE OF SOUTH CAROLINA
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COUNTY OF RICHLAND
)


)                                  DECISION

In the Matter of Protests of:
)


)               CASE No.’s 1999-140, 141, 142, 143, 144 & 145

Medicaid Transportation
)


)                             POSTING DATE:

Materials Management Office
)

RFP No. 99-S1139
)

Health and Human Services                     )                               December 30, 1999


This matter is before the Chief Procurement Officer (CPO) pursuant to five letters of protest from Transportation Management Services, Inc., (TMSI), Case No.’s 1999-140 and 141, Lowcountry Regional Transportation Authority (LRTA), Case Number 1999-142, Coastal Rapid Public Transit Authority (CRPTA), Case No. 1999-143, Anderson Oconee Council on Aging, Case No. 1999-144, and Santee Wateree Regional Transportation Authority (SWRTA), Case Number 1999-145.  With this RFP, the Materials Management Office (MMO) attempts to procure Title XIX (Medicaid) transportation services for each of the forty-six counties of the State.  Due to the number of parties involved, a chart is attached which outlines the protestant, county and apparent successful vendor by case.


MMO has procured Medicaid transportation services a total of seven times before this RFP, in May 1987, July 1888, June 1989, February 1992, December 1996, and May 1997.  Each one of these solicitations and/or the resulting awards has been protested.  History has proven that there is very little likelihood of resolving protests of these procurements without a hearing.  Therefore, the CPO conducted hearings on November 2, 8, and 10, 1999.  A continuation of the hearing for SWRTA, was scheduled for December 15, 1999, but was cancelled upon mutual request by all parties.  After receiving proposed orders from the parties, the CPO closed the administrative review period on December 20, 1999.  As all of these protests arise from the same procurement, the CPO is preparing one decision to address all of these protests collectively.  

NATURE OF PROTESTS

The letters of protest are attached and incorporated herein by reference.  

FINDINGS OF FACT

The following dates are relevant to the protests:

1. On May 4, 1999, MMO issued the RFP.

2. On May 28, 1999, MMO issued Amendment No. 1.

3. On June 9, 1999, MMO issued Amendment No. 2.

4. On July 2, 1999, MMO issued Amendment No. 3.

5. On July 21, 1999, MMO opened the proposals.

6. On September 8, 1999, MMO posted the intent to award.

Note:  As stated above, separate hearings were held for each protest.  Several documents, i.e., the solicitation and amendments, were common to all six cases.  Accordingly, Exhibits No. 1 through 7 are the same for each case.  Exhibits numbered 8 or above are numbered solely for that case.  For the Panel’s convenience, a comprehensive list of exhibits by case is attached.

DISCUSSION


Due to the complexities of writing one decision for five separate protests, the discussion section will address each protest separately as follows:

CASE NO. 1999-140 – PROTEST OF TMSI


In this case, TMSI protests MMO’s intent to award the contract for Medicaid transportation in Charleston County to Charleston County Human Services Commission, Inc., (CCHSC)
 TMSI alleges that CCHSC was not responsive to the requirements of the RFP in that it did not offer a price per passenger mile rounded to the nearest whole cent.  Additionally, TMSI alleges that MMO misread CCHSC’s proposal in that the price actually offered was $59.8 per passenger mile, not $0.598 as MMO interpreted the proposal.  

TMSI alleges that CCHSC’s proposal was not responsive to MMO’s Amendment No. 1, which reads, in pertinent part, as follows:

Amend B. Cost Proposal section page 32 and Appendix R to add, “Offeror shall propose a unit rate per passenger mile in whole cents (for example .69 not .699).  Offerors’ rate calculations must be rounded to the nearest whole cent.”

See Amendment No. 1, page 16, answer to question 4.  

Read literally, CCHSC offered a price per passenger mile of $59.8.  MMO, however, treated the price as 59.8 cents, which is not rounded to the nearest whole cent.  TMSI argued that MMO must read CCHSC’s price literally, i.e. $59.80, or find CCHSC non-responsive for failure to round their cost to the nearest whole cent. 

CCHSC responded that it offered a price per passenger mile of $0.598, not $59.80 as TMSI alleged.  CCHSC acknowledges not rounding its price to the nearest whole cent, but argues that given the calculation of total cost in its cost proposal, it is patently obvious that it offered a price of $0.598.  

TMSI argues that the CCHSC’s deviation in its cost proposal is not allowed to be considered a minor informality or irregularity as it is not included in the listing of such defects in the statute and the Procurement Officer did not make a finding of such in writing prior to the award as required by the statute.  MMO responded that it had determined CCHSC’s failure to round its price to the nearest whole cent to be a minor informality or irregularity in accordance with SC Code Ann. Section 11-35-1520(13).  See Exhibit No. 9.  In evaluating the cost proposals, MMO rounded the price to $0.60 before comparing it to other offerors. 

CASE NO. 1999-141 – PROTEST OF TMSI


In this case, TMSI protested MMO’s notice of intent to award the Aiken County contract to Aiken Area Council on Aging and the Abbeville and Greenwood contracts to Piedmont Agency on Aging.  Hereinafter, Aiken Area Council on Aging and Piedmont Agency on Aging are referred to as the Councils.  The Councils submitted a motion to dismiss TMSI’s protest issue number two as vague and protest ground number three as untimely.  TMSI withdrew these issues during the hearing.  


TMSI challenged the State’s evaluation of the proposals arguing that evaluator James Boggs “exhibited a blind indifference to the grading process.”  The only witness called by TMSI to testify in the hearing was James E. Boggs.  Mr. Boggs is Program Manager II, Financial Services, S. C. Department of Mental Health.  Mr. Boggs testified to the following: (1) he read and followed the “Instruction to Evaluators,” Exhibit 9, (2) he has no interest, economic or otherwise, in the procurement and is not acquainted or affiliated with any of the companies or agencies involved in the solicitation, (3) he has no bias of for profit versus not for profit, (4) he signed the No Conflict of Interest Form, Ex. 8., (5) he independently scored each of the proposals against the RFP requirements, and (6) he reviewed each proposal in its entirety and through these reviews determined the quality and substance of each proposal.  Mr. Boggs stated that he was cognizant of the “grade description” at the bottom of the Evaluator Report.  Ex. 10.  He testified that he graded each proposal to the RFP requirements and in the 80 to 89% category, with some exceptions where the proposal did not address the criterion as well.  In those cases, he scored the proposal less than.  In his opinion, none of the proposals scored in the “superior fashion” or deserved a 90 to 100% score.  Mr. Boggs employed the scoring system equally to each proposal. 

CASE NO. 1999-142, PROTEST OF LOWCOUNTRY REGIONAL TRANSPORTATION AUTHORITY


In this case, Lowcountry Regional Transportation Authority (LRTA) protested MMO’s rejection of its proposal as non-responsive to the requirements of the RFP.  MMO rejected LRTA’s proposal for failure to address its procedures for maintaining the vans used to transport Medicaid clients and for not providing a detailed outline for how they would meet and perform the requirements outlined in the scope of work, contractor’s responsibility section.  

Regarding the first issue, MMO cited the RFP, Proposal Contents, Technical Approach, which reads, “the Offeror shall describe in detail its Technical approach for: (1) dispatch, vehicle communications and maintenance procedures…”  See page 31 of the RFP.  In his determination that LRTA was non-responsive, Mr. Quiat wrote the following:  

The Lowcountry RTA submittal did not specifically address the maintenance procedures requested.  Although they mention maintenance workers and a maintenance director, no description of responsibilities pertaining to maintenance of vehicles was outlined.  In addition, the Lowcountry RTA will be utilizing state owned vehicles to provide services.  Since the vehicles do belong to the State, the State must ensure they are maintained and returned in proper condition. 

See Exhibit No. 8.

Regarding the second issue, Mr. Quiat wrote the following in his determination that LRTA was non-responsive:  

The request for proposal, proposal contents, technical approach, read as follows: “The offeror shall describe in detail its technical approach for (9) detailed outline of how the offeror will meet and perform the requirements outlined in the scope of work, contractor’s responsibilities section.”  

The Lowcountry RTA submittal did not address this item.

See Exhibit No. 8.  


LRTA argued that it did include this information in the executive summary, the maintenance facility, and the driver handbook sections of the proposal.  However, Joseph Lawton, Executive Director, of LRTA testified that his staff failed to submit LRTA’s maintenance procedures with their proposal.  Further, Mr. Lawton testified that apparently two other pages of LRTA’s proposal stuck together in copying and were omitted from LRTA’s proposal.  However, LRTA argued that these omissions constitute a minor informality or irregularity as established by SC Code Ann. Section 11-35-1520(13) and that LRTA should be allowed to correct this deficiency.  

CASE NUMBER 1999-143 – PROTEST OF COASTAL RAPID PUBLIC TRANSIT AUTHORITY


In this case, Coastal Rapid Public Transit Authority (CRPTA) protested MMO’s rejection of its proposal to provide transportation services for Horry County as non-responsive to the requirements of the RFP.  Specifically, MMO rejected CRPTA’s proposal because CRPTA “failed to submit Appendix B.”  (See Exhibit No. 8.)  Specifically, the RFP required offerors to complete certain appendices.  In response to a question raised during the question and answer period, MMO issued Amendment No. 1, which read as follows:

The Offeror must complete and submit the following Appendices with its proposal:

Appendix B

Appendix M

Appendix N

Appendix O

Appendix R

See Amendment No. 1, page 16, question 6.  Appendix B required offerors to provide the following seven items: (1) number of state owned vehicles to be used for Title XIX, (2) number of the vehicles to be used for Title XIX, (3) number of drivers to be used for Title XIX, (4) approximate total number of clients to be served monthly, (5) a transportation manual, (6) a holiday closing schedule, and (7) a brief narrative of the program describing the operating procedures and the goals of the program.  

CRPTA acknowledged the omission of Appendix B, but contended that it materially conformed to the RFP, as the information required in Appendix B was available in other sections of its proposal.  Specifically, CRPTA argued that it provided its number of state-owned vehicles (in its financial statements), the number of other vehicles (in its financial statements), the number of drivers (in its financial statements), the transportation procedures (in its executive summary), and a narrative of the program (in its executive summary).  CRPTA admitted it did not provide its number of clients, its transportation manual, and its holiday closing schedule.  CRPTA argued that the number of clients was provided in the RFP by DHHS, that it offered a flexible schedule, and that any deficiencies in its proposal qualify as minor informalities or irregularities as defined by SC Code Section 11-35-1520(13).  

CASE NUMBER 1999-144 – PROTEST OF ANDERSON-OCONEE COUNCIL ON AGING

In this case, Anderson-Oconee Council on Aging (AOCA) protests MMO’s determination that its proposal to provide transportation services for Anderson, Greenville and Oconee counties was non-responsive to the RFP.  Specifically, MMO found that AOCA omitted Appendix B (addressed above) from its proposal.  AOCA acknowledges omitting Appendix B from its proposal, but argues that its proposal includes all of the information required except for the approximate total number of clients to be served monthly.  

CASE NUMER 1999-145 – PROTEST OF SANTEE WATEREE REGIONAL TRANSPORTATION AUTHORITY

In this case, Santee Wateree Regional Transportation Authority (SWRTA) protested MMO’s notice of intent to award Kershaw and Lee Counties to Pee Dee Regional Transportation Authority (PDRTA).  SWRTA challenged the award because (1) the evaluation was not specific to individual counties, (2) the evaluators’ scoring was flawed (the protest letter outlines several flaws), and (3) PDRTA’s bid was unrealistically low.  At the CPO’s hearing, SWRTA withdrew issues (1) and (3) above.  


SWRTA argued at the hearing that PDRTA was non-responsive.  SWRTA attempted to argue the issue as follows:  we protested the scoring, which effectively raised the issue of PDRTA’s responsiveness because an evaluation committee cannot score a non-responsive offeror.  Both MMO and DHHS moved to dismiss this issue.  After hearing arguments on the motion, the CPO dismissed this issue as untimely and as too vague to provide notice of the issues to be decided.  SWRTA is trying to bootstrap a protest of PDRTA’s responsiveness on its protest of the evaluation panel.  Such bootstrapping would eliminate the need for protestants to identify the areas of a proposal that they allege are non-responsive.  The CPO finds nothing in SWRTA’s protest letter that provides notice that SWRTA is protesting the responsiveness of PDRTA 

SWRTA also sought to reserve its right to amend its protest after receiving a response to its FOIA request.  This reservation to supplement its protest is dismissed as untimely.  The CPO did not receive any supplement from SWRTA within the fifteen days allowed by the Code for filing a protest.  


SWRTA alleged that evaluator James Boggs scored all offerors identically except for cost.  The issue was also protested by TMSI and is discussed in Case No. 1999-141 above.   SWRTA also alleged that the other two evaluators were biased.  Only Br. Boggs was available for the hearing.  Therefore, the CPO granted a continuance scheduled for December 15, 1999.  However, after one of the absent evaluators notified MMO that he could not attend on December 15 either, the parties collectively agreed to discontinue the hearing.  Therefore, the CPO was not able to hear testimony from the other two evaluators.

CONCLUSIONS OF LAW


While the cases above addressed a variety of issues to be decided, there are some common themes that the CPO will address collectively.  These issues include responsiveness to the requirements of the RFP, the application of SC Code Ann. Section 11-35-1520(13), Minor Informalities and Irregularities in Bids, and the evaluation methods used by the evaluators, primarily evaluator James Boggs.  


In Case No. 1999-140, TMSI alleges that CCHSC was non-responsive to the requirements of the RFP in that CCHSC did not round its price per passenger mile to whole cents, and in addition, TMSI alleges that CCHSC’s cost proposal was improperly evaluated by MMO.  In Case No’s 1999-142, 1999-143, and 1999-144, LRTA, CRPTA, and AOCA protest MMO’s rejection of their proposals as non-responsive.  In Case No. 1999-142, MMO rejected LRTA’s proposal for omitting its procedures for maintaining the vans to be used during the term of the contract.  In Case No. 1999-143, MMO rejected CRPTA’s proposal for failure to submit Appendix B.  In Case 1999-144, MMO rejected AOCA’s proposal for failure to submit Appendix B also.  Both offerors admit that they failed to submit Appendix B, but argue that they submitted the information required by Appendix B in other parts of their proposals.  Further, they argue that their deficiencies were minor informalities or irregularities that should have been waived by the State.  

The Code and Regulations address responsiveness of bidders and offerors in a variety of sections.  Specific to an RFP, SC Code Ann. Section 11-35-1530(9), Award, reads, in pertinent part, “Award must be made to the responsive offeror whose proposal is determined in writing to be the most advantageous to the State, taking into consideration price and the evaluation factors set forth in the request for proposals…”  SC Code Ann. Section 11-35-1410(7) defines a responsive bidder or offeror as “a person who has submitted a bid or offer which conforms in all material aspects to the invitation for bids or request for proposals.”  SC Regulation 19-445.2070(A) reads, “Any bid which fails to conform to the essential requirements of the invitation for bids shall be rejected.”  

MMO addressed completion of the proposals in the RFP.  It wrote the following:

Preparation of Proposals
All proposals should be complete and carefully worded and must convey all of the information requested by the State.  If significant errors are found in the Offeror’s proposal, or if the proposal fails to conform to the essential requirements of the RFP, the State and the State alone, will be the judge as to whether that variance is significant enough to reject the proposal.  

See Exhibit No. 1, page 9. 


SC Code Ann. Section 11-35-1520(13) allows procurement officers to waive certain deficiencies in bids or to allow bidders to correct certain deficiencies if they are determined to be minor informalities or irregularities.  Specifically, the Section reads, in pertinent part, as follows:

A minor informality or irregularity is one which is merely a matter of form or is some immaterial variation from the exact requirements of the invitation for bids having no effect or merely a trivial or negligible effect on total bid price, quality, quantity, or delivery of the supplies or performance of the contract, and the correction or waiver of which would not be prejudicial to bidders.  The procurement officer shall either give the bidder an opportunity to cure any deficiency resulting from a minor informality or irregularity in a bid or waive any such deficiency when it is to the advantage of the State.  Such communication or determination shall be in writing.  Examples of minor informalities or irregularities include, but are not limited to:

(b)  failure of a bidder to furnish the required information concerning the number of the bidder’s employees or failure to make a representation concerning its size;

(g)  failure of a bidder to furnish cut sheets or product literature


The Code applies all of these requirements to RFP’s by reference.  SC Code Section 11-35-1530(1), reads in pertinent part, “When a purchasing agency determines in writing that the use of competitive sealed bidding is either not practicable or not advantageous to the State, a contract may be entered into by competitive sealed proposals subject to the provisions of Section 11-35-1520 and the ensuing regulations, unless otherwise provided for in this section.”

In Case No’s 1999-145 and 1999-141 SWRTA and TMSI protested the evaluation.  Regarding the evaluation of proposals, SC Code Ann. Section 11-35-1530(7) reads, in pertinent part, as follows:

Proposals shall be evaluated using only the criteria stated in the request for proposals and there must be adherence to any weightings that have been previously assigned.  Once evaluation is complete, all responsive offerors shall be ranked from the most advantageous to least advantageous to the State, considering only the evaluation factors stated in the request for proposals.  

SC Code Ann. Section 11-35-1530(9) reads, “Award must be made to the responsive offeror whose proposal is determined in writing to be the most advantageous to the State.”  SC Code Section 11-35-2410, Finality of Determinations, provides the legal standard for reviewing a determination of award of a RFP.  It reads, in pertinent part, as follows:

The determinations required by … Section 11-35-1530 (Competitive Sealed Proposal Award) … shall be final and conclusive unless they are clearly erroneous, arbitrary, capricious, or contrary to law.

The Procurement Review Panel has ruled consistently that it will not reevaluate the proposals.  Most recently, the Panel wrote, in pertinent part, as follows:

The determination of what is most advantageous to the State can only be made by the State.  An offeror’s claim to be superior to other offerors is fruitless because the Panel has consistently held that it will not substitute its judgment for the judgment of the evaluation committee, which determines the ranking of the offerors.  See Case No. 1992-16, In re: Protest of Coastal Rapid Public Transit Authority and Case No. 1994-11, In re: Protest of First Sun EAP Alliance, Inc.  The decision of the evaluators may be attacked as arbitrary, capricious, erroneous, or biased, but the Panel will not re-evaluate the proposals.  

See Case No. 1995-8, In re: Protest of Travelsigns; Appeal of Travelsigns.
DETERMINATION


In Case No. 1999-140, it is determined that CCHSC’s error of not rounding its price per passenger mile to whole cents is a minor informality or irregularity that was waived by MMO in accordance with SC Code Ann. Section 11-35-1520(13).  The error amounted to an immaterial variation from the exact requirements of the RFP that had a trivial or negligible effect on total price.  Further, MMO’s interpretation of CCHSC’s price as $0.598 instead of $59.80 is obvious because CCHSC went on to calculate the maximum contract amount, its total price, that clearly shows the price per passenger mile was offered at $0.598.
 Regulation 19-445.2085(B) addresses the issue of correction of a bid specific to this situation.  It reads as follows:

To maintain the integrity of the competitive sealed bidding system, a bidder shall not be permitted to correct a bid mistake after bid opening that would cause such bidder to have the low bid unless the mistake in the judgment of the procurement officer is clearly evident from examining the bid document; for example, extension of unit prices or errors in addition.  (Emphasis added.) 

Further, TMSI was not harmed in the evaluation of price because MMO rounded the price up to $0.60 for evaluation of the cost proposals.  Therefore, MMO’s waiver of CCHSC’s irregularity was not prejudicial to the other offerors.  Even after MMO rounded the price up to $0.60, CCHSC’s price was significantly lower than TMSI’s price of $0.75 per passenger mile.  On July 29, 1999, Mr. Quiat appropriately completed the written determination waiving CCHSC’s deviation as a minor informality or irregularity.  According to Mr. Quiat, the State saved $302,000 per year or $1,500,000 over the life of the contract by waiving this irregularity as minor.  Therefore, the waiver was clearly in the best interest of the State.  The protest of TMSI in Case No. 1999-140 is dismissed.  


In Case No. 1999-141, it is determined that TMSI has failed to prove by the greater weight or preponderance of the evidence that Mr. Boggs’ evaluation of the proposals was erroneous, arbitrary, capricious, or contrary to law, or biased.  Mr. Boggs testified that he evaluated all proposals consistently.  He testified that he capped his scoring at 85% for all offerors who met the minimum requirements of the solicitation.  He testified that he felt “they were equally capable.”  The two other evaluators split on their scoring of the proposals, each awarding one of the other offerors the higher score.  Therefore, the evaluators did not determine that TMSI had submitted a superior proposal as TMSI argued.  Although Mr. Boggs’ scores for TMSI were typically lower than those of the other evaluators, his scores for all offerors for Aiken, Abbeville, and Greenwood Counties were typically lower.  The disparity in the scores of the evaluators is not sufficient to warrant overturning Mr. Boggs’ scores.  Although Mr. Boggs’ method of evaluation is somewhat unconventional, it has not been shown to be clearly erroneous, arbitrary, capricious, or contrary to law.

Even if Mr. Boggs’ evaluation was flawed, any error in his evaluation was harmless for Abbeville and Greenwood Counties.  If Mr. Boggs’ scores are removed from the evaluation, the resulting awards would remain the same for Abbeville and Greenwood Counties.  Without Mr. Boggs’ scores, the Piedmont Agency on Aging would still have won Abbeville County by a score of 188.85 compared to TMSI’s score of 184.75 and Greenwood County by a score of 188.85 compared to TMSI’s score of 184.75.  In a similar case, the Procurement Review Panel wrote the following:

However, the Panel does not need to determine the issue of Dr. Raymond's alleged bias, because with or without bias, the outcome of the award is not effected.  Nor has First Sun shown that Dr. Raymond's alleged bias in any way effected the scores of the other evaluators. Even if Dr. Raymond is biased, his scores do not make a difference in the outcome of the award.  If Dr. Raymond's scores are removed from the totals, Family Service still has a higher total score than First Sun.  First Sun argues that the outcome could be in its favor if a different evaluator had been chosen which scored First Sun higher.  The Panel points out that such speculation is irrelevant.  Neither the RFP nor the law requires a specific number of evaluators on the evaluation committee.  Therefore, the results of the remaining four evaluators would be valid without Dr. Raymond's scores.  If an evaluator's score is erroneous, arbitrary, capricious or even biased, but it does not effect the outcome of the award, then it may not effect the finality of the award.  The Panel does not condone any actions of evaluators that are other than clearly fair and unbiased, but the Panel recognizes the State's need to procure goods and services in a timely manner.

See In Re: Protest of First Sun EAP Alliance, Inc., Case No. 1994-11. 

For Aiken County, any error by Mr. Boggs’ would not be harmless because the two other evaluators split on their scoring of the proposals, each awarding one of the other offerors the higher score.  Nevertheless, Mr. Boggs’ evaluation has not been shown to be clearly erroneous, arbitrary or capricious, or contrary to law.  The scores of all the evaluators, two of which were not protested, are simply evidence of the subjective nature of evaluations of RFP’s, not evidence that Mr. Boggs’ evaluation was clearly flawed.  Therefore, the protest of TMSI in this matter is dismissed.


In Case No. 1999-142, it is determined that LRTA’s proposal was non-responsive to the RFP.  By its own admission, LRTA did not submit its procedures for maintaining the vans it requested from the State.  LRTA attempted to submit its maintenance procedures manual (approximately 1/2 inch thick) during the hearing, but the CPO rejected it as inadmissible because it would allow LRTA to supplement its proposal, which is patently unfair to the other offerors.  Further, by its own admission, two additional pages were omitted from its proposal.  LRTA attempted to submit these pages also during the hearing, but the CPO rejected them as inadmissible for the same reason.  

The solicitation requires that offerors address these issues, particularly how they plan to maintain the vans that will be used to transport Medicaid clients.  Specifically, the RFP, page 31, Technical Approach, reads, in pertinent part, “The Offeror shall describe in detail its Technical approach for (1) dispatch, vehicle communications and maintenance procedures…”  This requirement is both reasonable and unprotested.  LRTA argues that, even without its maintenance procedure manual, its maintenance procedures are addressed in its proposal.  The CPO acknowledges that LRTA’s Executive Summary includes statements that LRTA employs maintenance workers (See page 2 of Exhibit No. 9.) and they operate one maintenance facility in Beaufort County (See page 3 of Exhibit 9).  The CPO also acknowledges that LRTA’s Transportation Manual, which was actually a Driver Handbook, requires drivers to check seat belts, gauges, condition of controls, mirrors and windshield, emergency safety equipment, lights, brakes and wheel chair lifts daily before starting the vehicle.  However, while the proposal does address inspection procedures required of the drivers, it does not address the actual maintenance procedures to be used to keep the vans clean and in reasonable working order. 

This matter effects not only the quality of the transportation event for the Medicaid client; it could effect whether the client reaches his or her destination on time, and whether the Medicaid client will be transported safely.  By omitting this information from its proposal, LRTA left serious doubt about the quality of its performance of the contract.  Maintenance of a fleet of vehicles is expensive.  If the State cannot determine that its vehicles will be properly maintained, the State cannot determine the quality of the service being offered.  

In the case of maintenance of vehicles, questions of quality certainly relate to the cost to the provider and the resulting price offered to the State.  Therefore, MMO could not waive LRTA’S omission as a minor informality or irregularity under SC Code Ann. Section 11-35-1520(13).  


LRTA agreed during the hearing that item no. 2 of its letter was not a separate ground of protest.  Although this issue was raised, at the hearing before the CPO, LRTA chose to proceed only on the issue of MMO’s determination of non-responsiveness.  At the conclusion of LRTA’s case, the CPO granted a motion for directed verdict, as LRTA had not met the burden of proof to sustain its case.  The Procurement Review Panel has maintained consistently that the protestant has the burden to prove its case.  For example the Panel wrote the following:

The Panel has established that the burden of proof lies with the protestant. Blue Bird has the burden of proving its claim by the weight or preponderance of the evidence. The Panel finds that Blue Bird has not proven its allegations by a greater weight or preponderance of the evidence.

See In Re: Protest of Blue Bird Corporation, Case No. 1994-15.

LRTA’s protest is dismissed.

In Case No. 1999-143, it is determined that CRPTA was not responsive to the requirement that all offerors include Appendix B with their proposals.  By their own admission, they did not include Appendix B with their proposal.  CRPTA argues, however, that it included the information required by Appendix B elsewhere in its proposal and its omission should have been waived as a minor informality or irregularity.

For the number of state owned vehicles to be used for Title XIX, CRPTA directed the CPO to page 8 of the Executive Summary of the proposal.  On page 8, CRPTA wrote, “CRPTA has a total bus fleet of nineteen (19) vehicles and twenty-three (23) fifteen-passenger vans and nine (9) wheelchair equipped vehicles, equipped with two-way radios for frequent communication.”  This statement does not answer question No. 1 regarding the number of vehicles to be leased from the State.  On page 8, of the FY 1997-98 Audit, Footnote 10 reads, “In connection with the Medicaid contract, the authority leases 8 to 10 vans at a cost of $.18 to $.24 per mile.”  The footnote does not answer this question either as it does indicate whether the vehicles are leased from the State or from another source.  

For the number of other vehicles to be used for Title XIX, CRPTA directed the CPO again to the same statement quoted above from page 8 of the Executive Summary.  However, since most Medicaid transportation providers also transport clients of other programs, it does not answer the question of how many vehicles CRPTA plans to use for Title XIX transportation.   

In response to question 3, which asked for the number of drivers to be used for Title XIX, CRPTA directed the CPO to page 8 of the Executive Summary of the proposal.  CRPTA wrote on page 8, “CRPTA has a total of forty-six operators on its payroll who are trained in both transit and human services transportation.”  While it may be assumed that all of these drivers will be used for Title XIX, it does not directly answer the question asked by Appendix B.  

In response to question 4, which asked for the total number of clients to be served monthly, CRPTA provided no response.  Mr. Quiat testified that this information was required so that the state could evaluate how the offeror planned to integrate Medicaid transportation into its overall transportation program.  CRPTA argued that the information is provided in the RFP by DHHS.  That is not correct.  DHHS provided estimates of Medicaid clients.  Most transportation providers offer transportation for a variety of programs, not just Medicaid.  Question 4 asks the offerors to provide the number of total clients the offeror serves monthly - Medicaid as well as others.   


In response to question 5, which asked for the provider’s transportation manual, CRPTA acknowledged that it did not submit a transportation manual.  However, CRPTA argued that it did address some of these issues in its Executive Summary.  The CPO finds that the Executive Summary addresses some transportation manual issues generally, but not with the particularity expected in a transportation manual.  CRPTA’s admission that it did not submit its own transportation manual is the best evidence that it did not comply with this requirement of Appendix B.


In response to question 6, which addressed the holiday schedule, CRPTA acknowledged that it did not submit its holiday schedule.  


In response to question 7, which asked for a brief narrative of the program describing the operating procedures and the goals of the program, CRPTA argued that it addressed the goals on page 8, quality assurance programs on page 5, safety and enhancements on page 6 and operating procedures on pages 1 and 2.  CRPTA adequately addressed this question on these pages of its proposal.  


CRPTA argued that none of these missing items effect price.  Therefore, they are waivable as minor informalities or irregularities.  However, Appendix B was clearly required by the RFP.  Questions 1-4 are essential for the State in determining how many vehicles it needs to make available for lease to the offerors, the offerors plans for integrating Medicaid transportation into their overall transportation program, and the number of personnel to be dedicated to the task.  Questions 5-6 are essential for determining the level of care the offerors plan to provide to Medicaid clients and the vans in which they will be transported.  Completing the form would have been simple enough.  However, CRPTA acknowledges it did not.  Further, even when the CPO chased CRPTA’s answers throughout their proposal, they do not adequately answer the questions asked.  These deficiencies certainly effect the evidence available to the State to use in determining that the proposal met the minimum standards of quality required by the RFP.  SC Code Ann. Section 11-35-1520(13) prohibits procuring agencies from waiving variations from bid requirements that have more than a trivial or negligible effect on total price, quality, quantity, or delivery.  Therefore, the Code does not allow MMO to waive the variations listed above as they do effect the quality of the performance of the contract.  Further, since quality of service generally effects price, it would have been inappropriate of MMO to waive these variations, as it is reasonable to believe they would directly affect CRPTA’s cost proposal.  Therefore, the protest of CRPTA is dismissed.  

In Case No. 1999-144, it is determined that AOCA was non-responsive to the requirements of the RFP.  AOCA admits that it did not include Appendix B, but argued that the essential requirements of Appendix B are addressed elsewhere in the proposal.  During testimony, Mr. Doug Wright, Acting Executive Director, AOCA, argued that the information required by Appendix B is addressed in the proposal, but acknowledged that he did not include a holiday schedule or the approximate number of clients served monthly.  AOCA argues that its transportation manual is included in its technical approach and that it offered to provide transportation flexible to meet to requirements of the program recipients.  Mr. Wright however, admitted that AOCA does not have a transportation manual at all.  David Quiat, MMO Lead Person for Services Procurements, testified that he read AOCA’s proposal three or four times and found the number of state-owned vehicles, a list of drivers, and a program narrative in other sections of the proposal.  He did not, however, find a transportation manual, a holiday closing schedule, or the approximate number of clients served monthly.  While these items answer about half of the questions raised in Appendix B, they do not answer them all.  They certainly do not answer any questions about how AOCA manages its transportation program that would be evident in a transportation manual.  

AOCA also argues that the omission of Appendix B should be waived as a minor informality or irregularity under SC Code Ann. Section 11-35-1520(13).

The Procurement Review Panel has addressed the application of Section 11-35-1520(13) many times in its decisions.  In one case, the Panel set the tone for application of this provision as follows:  

JTI presented little evidence on this point in hearing before the Panel. Nonetheless, after examining the Unisys proposal, the Panel concludes that any problem as to format in this case is a waivable minor informality under Reg. 19-445.2080. Mere failure to follow the prescribed format is waivable because such failure did not prevent the State from being able to understand and evaluate Unisys' proposal in this case.

See In Re: Protest of Justice Technology, Inc., Case No. 1992-4.

Mr. Wright testified that in his opinion, it is the “burden of the State to determine what AOCA does rather than AOCA’s burden to state what they do.”  While the mere form of Appendix B may be waivable, the Panel did not intend for the State’s procurement officers to be forced to search for the proverbial “needle in a haystack,” as Mr. Quiat was forced to do in this case.  Nevertheless, as discussed above with regards to Case No. 1999-143, the items required by Appendix B have more than a negligible or trivial effect on price and quality, and the state cannot waive such requirements.  Therefore, the protest of AOCA is dismissed.   


Regarding Case No. 1999-145, the evaluation has not been proven to be clearly erroneous, arbitrary, capricious, or contrary to law.  As noted in the determination of Case No. 1999-141 above, although Mr. Boggs’ method of evaluation is unconventional, it has not been shown to be unfair to any offeror.  Even if Mr. Boggs’ evaluation was flawed, any error is harmless.  Without Mr. Boggs’ scores, PDRTA would have won Kershaw County by a score of 188.20 compared to 180.30 for SWRTA and PDRTA would have won Lee County by a score of 188.20 compared to 180.30 for TMSI.  In fact, all three evaluators scored PDRTA higher than SWRTA for Kershaw and Lee Counties.  Therefore, the protest is dismissed.  


With regard to several of the cases discussed above, the matter of application of SC Code Section 11-35-1520(13), Minor Informalities and Irregularities in Bids, was raised at length during the CPO hearings with repeated requests that the CPO waive deviations from the RFP’s requirements as minor informalities or irregularities.  It is the opinion of the CPO that many of these requests (one case included a request to supplement a proposal substantially) would have been so far outside the intent of this section as to endanger the integrity of the procurement process.  The Procurement Review Panel has wrestled with the issue of balancing the need for procuring products and services at the lowest price and the need for competition and fair and equitable treatment of all vendors.  Specifically addressing this issue, the Panel wrote the following: 

The Code is purposefully designed to achieve a balance between the need for procuring products and services at the lowest possible price and the need for competition and the fair and equitable treatment of all vendors.  Unfettered discretion in a procuring agency would bode the return to the pre-Code days when purchasing was for the most part subjective.  Too little discretion and too much rigidity in interpreting requirements would result in the intolerable situation of the State’s paying more because of minor technical errors.  It is the intent of the Panel in this case to leave intact this delicate balance.  The discretion to waive noncompliance with bid requirements is still limited and should be judiciously exercised with the above in mind.  

See In Re: Protest of National Computer, Inc., Case No. 1992-12. 


_______________________________


R.  Voight Shealy


Chief Procurement Officer


   for Goods and Services


_______________________________


                          Date

Columbia, S.C.

STATEMENT OF THE RIGHT TO APPEAL


The South Carolina Procurement Code, under Section 11-35-4210, subsection 6, states:

A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected by the decision requests a further administrative review by the Procurement Review Panel under Section 11-35-44l0(1) within ten calendar days of posting of the decision in accordance with Section 11-35-4210(5).  The request for review shall be directed to the appropriate chief procurement officer, who shall forward the request to the Panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.

� TMSI filed several other issues, specifically 1. (C), II-VI, and 1. (D), but withdrew them during the hearing.  Further, at the end of the hearing, the CPO granted a motion by CCHSC, DHHS and MMO to dismiss protest issues 1. (C), I and VII as too vague to sufficiently notify the parties of the issues to be decided.  SC Code Ann. Section 11-35-4210(2), which reads “A protest under subsection (1) above shall be in writing submitted to the appropriate chief procurement officer, and shall set forth the grounds for the protest and the relief requested with enough particularity to give notice of the issues to be decided.”  Further, the CPO granted a motion by CCHSC, DHHS and MMO to dismiss two issues raised in a memorandum offered by TMSI during the hearing as untimely.  They addressed Section II of CCHSC’s proposal – Agency Policies on Transporting Clients – and the page headed “Passengers Are To.”  TMSI did not raise either of these issues until the hearing in violation of SC Code Ann. Section 11-35-4210, which reads, “Any actual bidder, offeror, contractor or subcontractor who is aggrieved in connection with the intended award or award of a contract shall protest to the appropriate chief procurement in the manner stated in subsection (2) below within fifteen days of the notification of award is posted in accordance with this code.”  TMSI did not meet this requirement.


� Rounding the 59.8 cents up to .60 increases the cost of the offer by $3378.  The maximum total cost set out in the Cost Proposal is $1,129,622.  Rounding up increases the contract cost by 3/1000th of a percentage point.  This is clearly a trivial or negligible effect of cost.  See In Re:  Protest of Triad Mechanical Contracts, Case No. 1992-12.
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