STATE OF SOUTH CAROLINA	)    BEFORE THE CHIEF PROCUREMENT OFFICER	)


COUNTY OF RICHLAND	)


	)			      DECISION


In the Matter of Protest of:	)


	)			CASE NO. 1999-111


Koch Materials Company	)


	)


Materials Management Office	)			POSTING DATE:


IFB No. 99-S776	)


Statewide Term Contract for Cold Laid &	)			    May 13, 1999


Emulsified Bituminous Paving Mixtures	)








	This matter is before the Chief Procurement Officer (CPO) pursuant to a letter of protest dated March 30, 1999, from Koch Materials Company (Koch).  With this IFB, the Materials Management Office (MMO) attempted to procure statewide contracts for cold laid and emulsified bituminous paving mixtures.  Regarding award, the IFB read, “Awards will be made by counties for a primary and secondary contractor for each type of material in every county.”  In its letter of protest, Koch alleged that MMO denied its request for the resident vendor preference thereby costing Koch the awards in three counties.  As the issues to be decided in this case are clear, the CPO is rendering this decision without a hearing.





NATURE OF PROTEST





	The letter of protest, is attached and incorporated herein by reference.  





FINDINGS OF FACT





	The following dates are relevant to the protest:





1.  On February 9, 1999, MMO issued the IFB.





2.  On March 3, 1999, MMO opened the bids received.





3.  On March 17, 1999, MMO posted its statement of intent to award.





4.  On March 31, 1999, the CPO received Koch’s letter of protest.





DISCUSSION





	MMO denied Koch’s request for a resident vendor preference.  Koch alleges that this dicision resulted in it not receiving the awards for the counties of Colleton, Dorchester, and Greenville, for Item #1 and the counties of Colleton, Dorchester and Hampton for Item #2.  In its letter of protest, Koch wrote the following:


While we did not initial the space on page three, we did immediately below, submit the addresses of our regional office and manufacturing facility which was a clear indication or our intent to request the Resident South Carolina Vendor Preference.  The lack of initials was obviously an oversight at the time of the bid preparation and should not subject our bid to any penalty.





Review of Koch’s bid indicates that it did exactly that.  Koch provided the street addresses and telephone numbers for a Greer location and a Charleston location.  However, Koch did not indicate its request for the resident vendor preference by initialing its bid as directed by the IFB.  





CONCLUSIONS OF LAW


	Under the heading of “S.C. RESIDENT VENDOR & SC/US PREFERENCES,” MMO wrote “All bidders requesting this preference must place your initials here. ____________.”  Koch did not initial the bid as directed by the IFB.  Regarding the issue, the Consolidated Procurement Code reads, “If a bidder has not requested the preference he will neither be entitled to claim any preference against another bidder nor will he be protected from application of another bidders’ claim to a preference against his bid in determining contract award.”�  (SC Code Ann. Section 11-35-1524 E. (2))  


In this case, Koch failed to comply with the requirements of the IFB or the Code.




















DETERMINATION





	It is determined that Koch did not comply with the IFB’s requirement to indicate its request for the resident vendor preference.  This failure was a violation of the IFB and the Consolidated Procurement Code.  Therefore, MMO did not allow Koch the resident vendor preference.  As this specific issue is addressed in the Code, MMO could not allow Koch the resident vendor preference without violating the statute.  Therefore, Koch’s protest is denied and dismissed.  








	_______________________________


	R.  Voight Shealy


	Chief Procurement Officer


	   for Goods and Services








	_______________________________


	                          Date











Columbia, S.C.











�



STATEMENT OF THE RIGHT TO APPEAL








	The South Carolina Procurement Code, under Section 11-35-4210, subsection 6, states:





A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected by the decision requests a further administrative review by the Procurement Review  Panel under Section 11-35-44l0(1) within ten calendar days of posting of the decision in accordance with Section 11-35-4210(5).  The request for review shall be directed to the appropriate chief procurement officer, who shall forward the request to the Panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.








� This language was added to the Consolidated Procurement Code in 1997 with enactment of Act No. 153, effective June 13, 1997.  Prior to that date, the statute did not require that a bidder explicitly request the resident vendor preference.  
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